* 


ie La Far 


Modem Report: : 


BEING A 


CONTINUATION 


SPECIAL CASES: 


Aan and ADJUDGED 
IN THE 


COURT 


Queens Bench, 

At WEST MINSTER,' 

In the 6th, 7th, Sth, th, roth, and i ith 
Years of the Reign of the late King Wi _ 
and Judgments thereupon. . - 

TOGETHER WITH 


| Special Pleadings to moſt of the ſaid ( CAS ES.| 


None of them ever pꝛmt d before. 
Collected by the ſame Hand as the former PARTS. 8. 


— Darum ex me diſce laborem 
Fortunam ex aliis. | | | 


* 


SE 
. 


Ie th SAVOY: 


Printed by John reren; 


at the Hand within Teaple-Bar 3 and 7he, Oe 
. — near the Walks, An 


— — — 


2 
— a _ — 
z 


LA. r 3 _ 
- ”—_— k vt <<. £2 -i4>>..: — ann 
—_— 23 2 —- an AMS Wer... WD, 2 —P 


* . 
* 0 * 
——— ——— ——— — * "a . e ” . 
þ | wy. 6?—— — 1 ooo oo « —— 4 _ 1 * 
4 2 — — © GC K 22 — an, . 
ma * * ow, - * << - — — — - 3 * 1 ——z———— —6 — 
* ak * 8 
N | y — * _ " 3 3 Dy 4 , 1 
f \ - Y . MY —_ — — — . be 
$ - » * AJ : 6 RI * d "ae 
* | * — ; | ; 
_— i ES. P * * A 8 1 2 2 2 ' 
N =» ' * Fe om, 7 i 12 11 8 22221 
8 % ” \ F wem, — 5 ; ; A * 14 t 
| — | 1 * — E 2 | 82 
- * ” — 5 N * my [ , _ i ah — 
| } 2 — . — : Go — — - 
| 4 T7 is 2 — * — . — 2 1 934 — an , 
| . — 2 — ; + : & * 0 
. * z * Y * us»; * — x 
; * * 4 ” \ A I : 4 | ns 
: a We = — 7 1 4 l pg 2 ao } = g 1 
— * is — 4 — 4 F, gi 
| 0" SY a a. — = * 2 E 25 t 
893 ha — . * 4 — . - 
— " — 18 — 2 L = 7 
| | £3 k 1 — 2 — * 
* 2 5 -— 8 
* 4 5 — ' & | i 
; P a = 
7 3 Sikh 2 7 SD 
* 5 TY ! ww — | 
i 122 a ; ' = 2 
. 3 | 4 7 / PERS 1 Ons % — ©> | 
2 | * © =, 5 S + 
S 28 _ — r 
? * 7 . — 1 l — - - "4 l 
' _ | - a 89 © 9 * * 
7 . « : - . * % a 
o : - . 
, : 8 — 1 wry «| — 2 | 7 , _ 2 A g 
1 þ _— — 
| : : _ \ — 5 Wotet 9 IJ y — 1 » 1 
© r — + . & © ' 
4-8 18 0 CRE + | 
N 9 j : — : : ” \ * 1 — ve . 
: iy . : ww ' —— ' 2 0 = — YL : : 
| ! > 1 120 —B „ 
i . * ; = - 8 . : 1 _ | 2 1 
| "+ . 5 1 : wt Co * 1 
1 * : . * , = 
=>” oy ; way ' 3 =» = * R a9 
; o | 1 — - wy . N = —— 
f ] - * 2 cc f — 
«1 « + 2 : — 5 e 
py p bg * : * — * | 
E „ es IE. 
0 — | — 3 | * 5 o 1 
1 0 — hy * . | . oy F* — 1 
i & : ** : x0 CC? CG ; ” 
0:3 3 . 
[4 1 55 ; 
4 ; Ws / — 
_— - . 1 
1 — |} | 22 + 
| ; . 5 * ot - , | — 
] ? | : | —» . - 
. : 1 Us : a > 4 
: | | + 4 1 
| l 71 7 s 
: 1 „ * 1 
85 — * 0 
1 F ® : ' \3 1 — : 
1 — — 5 3 1 | 7 2 
| : D © * 23 3 MO OO Wee jöʃęäͤ UnI:- - WIA — v: * * TT 
- —— — — anda * 
292323 — 2 —ñ„— —— 2% 0 ups 3 6 „ 6Iĩ . oe, 47 2 oe S444 6,4 aries. cw —— 2 kt Fw Rach 15 22 an . 
— — n "ICS | 
\ i 
. 
3 * f 


-. . > * 8 7 jm . 
Mail 199 . 54,81 211-10 ge vom f.1 1 £00 
: ; 7 , * . 
wht bal not dO du H E 1 £314 VEWE ny 122d 
. N * ; 
1 * * 1 ” * 5 1 0 TY | K 
ö : 1 ds : \ AK bt A \ 1 14 10 1 4 wb 
2 * x 4 2 \ Jo. 2 . : , 


{AP 1 Gan ht RI 


' " 
Tan v 476 MM wilt 
ww Tiki 4 * . 4 


— (HE K Replies if c 2 7590 1 


b ls th d e of the 1 75 
" beneficial 1 the Pablick, that 1. hath been 
Kints . to tranſmit” them to Poſter 


\ © ſeveral 7025 
5 Edw. 3. 4 ſeveral of . hy 5 25 


03 
In their 2 Reigns appoint Four di et Mes 
Judicial Decifions in the great Courts of 2 


which were given there might be eſtabli 
= 5 - 4 


hy Time En, 

* e riccive avifor"and ol eres 
A Wi I... CK 

fer * 's Pois d anon Hf 2 

„ the State Bad a konſtam 

— — 4 je 


ard 
—. rr been long Aer in \ ſeveral \ ralled the 
Year-Books, — e rot Gat * prod Bar, an 


outs roy OL es ow" t * ie 4 coined Coarſe of 
Time from 1 Edw. 3. * Hen. 8. for almoſt'' Two Fun 


Tears. 


ter the Firſt Tobi Jews Hen B. 4% Method. mas 
2 Ti true, there a6-., oof Ben he Time to 27 2 8 
which are bound up with" Year-Books.; lat Mr. Fleetwood telle 
us, they art colledted with ſe ee 
them worthy to. be placed in the 7. il be made Fabi, 
and therefore rempejed "Two the fl nid 017 


V. I L 
Ts 


2 Reporters were, not ſo much ' as the initial Letters ef their 
ames, or of what Houſes they were ; but "tis probable by their Num- 


ber, that each of . them were Choſen 4755 em, the reſpettive . Inns of Court, 
YIOWS 


and "tis ceridin they were very In | Men ; * have my. Lord 
* tell , * if ir baJ vet Lt Ts, they Writings, the A 


Cokes Word for it, who -extols . their Dili gence, 39 22 
det. 


e, e ET 


fy th their Labouys, 


\ that. he did not think. 


very. Yemarkable,, * there 0 1 — extant wh . 


. 
"WO. * 
_ 
* 
* 
DA. n 
a 10 
K 
. 
* 


A 


1599. Plow- 
2 


1601. th 


\ xbor, Keil- 


way. 


1601. 1 Rep. 


bes Ab ay Pray ke Law: had eee 


been worn away with che Worm if Obliyion. And though this 
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commended them to our Reading, of 1, That our of the old F _ 


hemra Conant egy: M4 \ (- 


* The next is Order of Tiize was Mr. elan dn, 4 Middle-Tem- 
ple Man, who collected Two Volumes of Caſes from 2 Edw. 6. 
to 22 Eliz. for his private Uſe; but having lent bis Manuſcript 
p.. ſome Lapyers,. whoſe Glerks mere. ſe 44 in thoſe Day 

to ſet up whole Nights to tranſcribe .* fi, ning it for the. Pro 
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Sir James Dyer, another Lawyer of the Middle- Temple, publiſha 
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mature Deliberation, he afterwards conſented to the printing Ten 


Volumes more, which wer: Nineteen Tears in publiſhing ; and "ts 


remarkable, that in all that Time there was no other Report printed, 


as if it became all the reſt of the Lawyers to be ſilent 2 their 
Oracle was ſpeaking, Bit notwithſtanding the Character of this great 
Judge, his Works were cenſured even in bis Life time; for Tring 
removed from the Seat of Chief-Jaſtice of England, in Michael- 


. a . wot 


mas Term, Anno 14 Jac. 4 Commiſſion mas granted to Sir Hen- 


ry Mountague, his immediate Succeſſor in that Place, and to others, 
to review and reform his Reports, ſome Part whereof be tells 1 


not Poliſh them 4s he defirea, a 


bimfelf were Writ in the Tempeſt of Buſineſs, and therefore he could 


'Tis likewiſe to be obſerved, that there was not any Report pub- 


liſhed. in the ſpace F. Twenty ts Tears after my Lotd Coke 


Laſt Volume came forth; though be tells us, there was. 4 flouriſhing 


Spring of Learning at that Time, and encouraged the Layers 

| kt Age to follow his Example, to Regiſter in Books the Sayings 
and Doings which were in their Time 'worihy of Note and 
Obſervation : But none would undertake jt, unleſs it was Sir Henry 
Hobert, his immediate Succeſſor in the Common Pleas, who col- 
lecked a Volume of Caſes adjudged in that Court, but did not think 
fit to publiſh them in his Life Time. However, it wat ſet forth 
Sixteen Tears after his Death by an unskilful Hand, but as my 
Lord Chancellor Finch obſerved, it was beautiful even in Confuſion ; 
and I may ver) well affirm, that afier it was correctid by bus Pen, 
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Soon ier the Martyrdom of King Charles the Firſt, there : 


came forth a flying Squadron of thin Reports, of which Mr. March 
led the Van, moſt f them very good; but the beſt of that Numiter 
are. the Caſes which mere adjudged in that Reign, collected ly Ju- 
ſtice Croke, and publiſhe> by hu Son-in-Law Sir Hatbottle 
| Grimſtone during the Uſurpation, in which Time, and within the 
ſpace of Twelve , Tears, there were Twenty one Reports publiſhed in 


the Nawe of Judges, Serjeants at Law, Prothonotarics, and other 


s of leſs Characters; 4s may be ſeen in the Margin, infomuch 


4 Mr. Bulſtrode, who was made Chief. Juſtice of North Wales 
by Cromwell, aud who was the Firſt Lawyer after my Lord Coke, Wind 
who publiſhed a Report in his Life-time, complained of theſe flying 


s, which he compared to the Soldiers of Cadmus, daily arijing, 
and juſtifying each other 5 and yet there were very fair Pretences 
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made at that Time for the publiſhing al theſe Valumes, ſome from 
the Manuſcripts of judicious Perſons, ſome from the Copies taken 
out of the Libraries of eminent es or Serjeants at Lam, where 
they had been 4 lo Time hoarded for their el Uſe ; but fal- 
ling they into the Hands of Men 75 publick Spirits, and who were 
more communicative of Learning, they either out of a Hearty Zeai 
to the Common Good were willing, or by Importunities were prevailed 


ids. on, to tranſmit them to the P reſs : And 1 remember 4 articular 
' Reaſon was given for printing Juſtice Hutton's Reports, which was, 


That he being Cotemporary with my Lord Hobert, Loth thoſe Judges 
might, like Cicero and Roſcius, make. one incomparable Man, which 
(by the Way) was no very good Compliment to either. 

'Tis true, the Fertility of the Preſs was even at that Time a+ 
counted 4 Fault; but it was in a reforming Age, which made the 
Lawyers conſult the Scriptures, that they might with Amhority rejett 
all thoſe ſpurious Births without livin . which in the beſt 
Charaer Mr. Stiles gave them, and who had t little Reaſon as 
ay Man to expreſs himſelf in that Manner. But be « the Perſon 
ny tells us, theſe Reports ſpoke ſo plain in the Language of 
Aſhded, that a wiſe Man could never believe they ſprang 
from Iſraelitiſn Parents, > | 8 


Seon after the Reſtoration of Car. 2. 4 Cheque mas given to the 
Preſs by A Statute, — all L aw-Books 2 be printed without 
the Licence of the Lord Chancellor or Keeper, the Chieſ. juſtices 
of each Court, the Chief Baron, or one or more of them, 
or of one by their Appointment : Which AGF, after ſeveral Con- 
tinuances, expired in King William's Reign, 


But in Conformity to this Law, moſt 1 the Reports which were 
printed, whilſt it was in being, were licenſed by the Chancellor and 
wdges, only the Firſt Part of the Lotd Anderſon's Reports, ant 
the © Mod. had not that Advantage; far an Advantage it 
neceſſarily be in many 15 for am Book to came forth with fo 


great 4 Solemnity. Notwithſkandiug, Serjeant Maynard, i» his Argu- 
ment of the Special Ver 
1684. citing 4 Caſe talen by himſelf Fifty Years before, told the 
Court, It was of u good Amthority as any which had been primed 
fince, which takes in every Report after my Lord Coke . 


th 


betwees Hitchins and Baſſet in B. R. 


* TJaedge, I think the mtaneſt 


fs ——_ 1 


> Kim: + 


_— 


The PREFACE | 


— 


In the Reign of Jac. 2. there were Seven Reports 5. liſhes, 

them 1 crit, id none before: But 1 cannot heb * Notice, * 
ome other R 
Manner a Tear after the Books were primed, with the bare Allow 
ance only ,of the jon, without cevtifyine to the World (as © 
nſual in ſuch Caſes ] the great Judgment, Learning and Wiſdom 
of the Author. . 4% 4 Nd 


After the Revolution, and during the Reigns of King William 
and Her preſent Mijeſty, there have been Thirteew Reports publiſhed, 
moſt of which (to expreſs my ſelf in my* Lord Coke's Words) 
ſer open the Windows of the Law ta let in the gladſome 
Light, whereby 4 Reaſon thereof may be clearly diſcerned. 


And though ſome of them, as Juſtice Shelley merrily ſaid, might be 


compared to Banbury Cheeſes, whoſe Superfluitics Leing 'pared away, 
there would not be A teft to rh what my Lord Hales called 
the Mouſe-Trap of the Law: Tet to ſpeak ſtill in the Language of 4 


add ſomething to the building the Eagle's Neſt. 


And thus I have given an Hiſtorical Account of our Reports, 
which a Country r (mho was afterwards advanced to the Seat of 
Juſtice) told the Bar, mere too Voluminows : For when he was a Stu- 
dent, he could carry a compleat Library of Law Books in a Wheel- 
barrow ; but that they were ſo wonderfully increaſed in a few Tears, that they 

could not then be drawn in a Waggon. 


What would he have ſaid, if he had look'd into the Codes, 
the Pandents, the Inſtitutes, the Novels, and 4 vaſt Number more 
of Gloſſes and Explanations of the Civil Law, not only by the old 
Commentators, but by Budæus, Dnaren, Tiraquill, Hottoman, and 
more of the laſt Century. And if this grave Lawyer accounted 
Eighty Volumes of the Common-Law Reports to have been too great 
4 Number, though they have been almoſt Four Hundred Tears in 
| publiſhing, certainiy he would have been amazed at the Theòdoſian 
and Juſtinian Codes, the Capicularies, the Decrees and Decre- 
tals, the Orders and Conſtitutions of Biſhops, the Curſus Cano- 
nicus, the Clementines, Concordates, and an infinite Number of 
Volumes of the Cannon Law, too tedious to be repeated. 
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ad ludum I Anglice vocat Bach- Sammon | 

ptæd. K ogerus adtunc & ibidem uno jactu jecit quatuor ſuper 
unam aleam. quatuot ſuper alteram aleam ¶ Anglice therm Two ' 
Fours l. Cum inde pied. R. adtune & ibidem teti 
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Le Wager is norationis illius | Anglice of that Mager] poſuere ſe ſuper Ju- 
determined dicium Atrienſis Anglie Anglice of the ©200m-JPotter of England] 
=. Cumq; præd. Johannes St. eiſdem die & Anno ſupradict. apud Pa- 
Porter. roch. præd. per ſcriptum ſuùm ſigillo ſuo ſigillat. curieq; Dom. 
Le fair Sur Regis & Dom. Regine nunc hic oſtens cujus dat. eſt iiſdem die & 
gue Action / Anno cognovit pignoration. præd. [ Anglice the ſaid Mager] Et 
founded. præd. J. St. per idem ſcriptum obligavit ſeipſum ſotvere + præ- 
| fat. R. P. vel ordini ſub cenrum nummos autcos [ Anglice vocat. 
Guineas quando Atrienſis [ Anglice ſo ſoon as the Gꝛoom⸗Poꝛter 
adjudicafer ¶ Anglice ſhould give his Judgment] in caſu illo 
ſi acridetet quod judicium illud foret contra pred.” J. St. Leiger. 
8 Et in facto idem Rogerus Cicit quod poſtea poſt confectionem 
| ſcripti præd. & ante impetration. brevis origipalis præd. Rogeri in 
Cur. hic ſcilicet 3 t die Julii Ann. Dom, 1691. ſupradict. Quidam 
Thomas Neale Armig. tempore conſectionis ſcripti ptæd. & diu 
antea & abinde adhuc exiſten. Atrienſis Anglie [ Anglice the 
Le Geben Gꝛoom⸗Poꝛter of England] in caſu præd. adjudicavit contra præd. 
homes cn J. Sr. Leiger ſcilicet quod ptæd. Rogerus non tenebatur jure lulus jl- 
Der. % lius amovere [Anglice to play} duos Latrunculos illos quos ita mo- 
: viſſet niſi, moviſſet illos a Statione ſua | Anglice off from the 
Point] quodque centum nummi aurei {Anglice vocat Guineas |] 
tem conſectionis ſcripti & diu antea fuer. & adhuc 
exiſt. valotis prad..centum _—_— libracum & decem ſolido» 
rum ſcilicet apud Paroch. præd. in Com. præd. unde pra. I. St. Lei- 
2 & ibid habuit notitiam prad. tamen Johannes St. Leiger 
icet ſæpius requiſit. præd. centum & ſeptem libras & decem 1o- 
lidos eid. Rogero non reddidit ſed ill' ei hucuſq; reddere omnino con- 
* tradixit & adhuc contradicit unde dicit quod deteriorar' eſt & dam- 
| num habet ad valentiam 40 J. & inde produc. ſeam. | 


Bar! Et prad. Johannes per E. H. attorn. ſuum venit & defend; vim 
We & injur. quando, &c. Et peter auditum ſcript. præd. & ei Legitus 
in hæc verba. if. J John St. Leiger of, &. 50 own, That J have 
Ozer de ſat. hetted with Lieutenant Colonel: Roger Pope an pundꝛed Guti- 
$1 . neas againſt One hundzed and fifty, concerning a Diſpute art 
ſing on the Manner of playing a Caſt at Back-Gammon, which 
is ſtated and ſigned by us both, and Captain Francis Chantrell, 
and referred to the Deciſion of the $z0om-Pozter of England. 
And J vo by thelk Pꝛeſents oblige my (elf, on the Cow and 
onour of a Gentleman, to pap to the ſailzRoger Pope, o2 his 
O2der, oz whom he appoints to receive it, an Þundzed Guineas, 
ſo ſoon as the Gꝛoom - Poꝛter gives his Judgement on the Caſe, 

if it ſo happen that the Judgment be againſt me: The Que- - 

tion to the G20om-Poxter, is ſtated unter the Letters A. B. 


Ro 


We 


92 


it 
. 
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and C. John St. Leiger is meant by A and Roger Pope by B:*Gt- 
ven under my pand and Seat, July 8. 16. 
Qidus lectis & auditis idem Johannes dicit quod ipſe de debito Plea per 
præd. virtute ſeripti præd. onerari non debet quia dicit quod in &. 16. 
Statuto in Parliamento Dom. Caroli 2. nuper Regis Angliz in- — 2. Cap. 7. 
choar apud Weſtm,,in Com. Mid. 8 die Mali, Anno Regai diet oxy Ga- 
Dom, nuper arg 3. & par diverſas prorogation. & ing, 


= = . 
_ _— — 
n 


* 


| * pn ming. 
ibid. continuat. ulgz;16 diem Martii, Anno Regni ejuſdem nuper 
Regis 16. (inter alia?) inactitatum fuir quod ſi aliqua perſona vel 
ona ad aliquod tempus, vel tempora poſt 29 diem Septemb. in 

nn. Dom. 1064. ludetet ſeu luderent ad & cum pictis charti 52 
[ Anglice Cards ]. aleis latrunculis pilis palmariis [ Anglice Tennis | N | 
globulis -[ Angliee Bowles ] clavis Ligneis [ Anglice Skittles | = 
menſa Lubrica { Angice Shovelboatd.] vel ad alium luſum [Ang], 
Paſtime] Ludum vel Ludos quoſcunque (aliter quam) cum & pro | | 
pecuniis depoſit, [ Anglice ready Money] vel pignoraret. [ Anglice 
thall bett] ex parribus f Anglicg upon the Sides} vel ſuper ma- 
nus corum qui ludunt vel laderet ad inde & perderer aliquam ſum- 
mam vel ſummas monete yel aliam rem vel tes fic in Luſum poſit 
[Anglice played foz} excreden ſummam Centum Librar. ad aliquod 
unum tempus vel congteſſum ſuper notam ¶ Anglice upon Ticket ] 
vel credentiam ¶ Anglice Credit ] vel aliter & non ſolveret cad. in 
manibus 7 252 ſhall not pay down the ſame ] ad tempus quando * 
ill' vel illi ſie perdent cad, perſona vel perſonæ qua perdidegunt 
ſive 3 dict. monet vel aliam tem five res ſie en Luſum po- 
ſir. five ponend. [Anglice ſo played 02 to be played oz] ultra ſum- 


© 


mam Centum Librar. in tali caſu non obligalitur ſeu compellet. vel 
compellend. erit ſolvete ſeu geſpondete [ Anglice ta mabe gold ] 
cad. ſed contract. pet iiſdem & pro qualiber parte inde & omnia & 
ſingula judicia Statuta recogn. [ Anglice Recognizances ] Mort- 
gagia [ Anglice Mortgages, ] Conveyanciz, Aſſuranciæ, Obli- 
gariones [ Anglice Bonds | Bille, ſpecialitates promiſſiones, eonven- 
tiones, agreeamenta,.' &alia acta ſacta & ſecuritates quzcunque quæ 
erint obtent. fact. dat. cogn. ſive inttat. ¶ Anglicę viitred into ] pro 
ſccuritat: five ſatisſaction. eorundem vel pro eiſdem vel aliqua parte 
inde „ panſtus, anne proge per eundem actum ( inter 
alia) plenius apparet. Et idem Johannes in facto dicit q 3 
29 diem Septemb. Ann. Dom: 1664. ſupradict & ante . 
ſcripti prædict ſcilicer pred. $ die Julii, Ann. Dom. 1691. ſupra- 
dick. = Parochiam prad. in Com. pred. ipſe idem Johannes 8c 
pred. Rogerus ludebant cum aleis ad quendam Ludum vocac 
Back ⸗Sammon ] Quodque pred. nummi aurei vocat I Guineas ] 
#d. ſcripto mentionat. adtunc & ibid. ad unum tempus & 
unum congteſſum [ Anglice Mecting] fuer. pignorat. —5 
5 . 


+ 


a. x 


Term. S. Mich. 6 W. & M. 


2 


— 


Debt ſor a 
Wager, the 
Statute of 
Gaming 
pleaded. 


-- 
. 


| 
P olutiqn. præd. centum nummor. aureor. per ipſum Johannem cum 


Fotzen pet eund. Johannem cum pred. Ragero & perdit in Luſu 
illo & non cum vel pro pecuniis depoſit ¶ Anglice trendy Money] 
Quodq; ptæd. centum nummi aurei vocat ¶ Guinea ] tempore 
pignorationis illius [ Anglice at the Time of the lad Bett! 
nec non tempore adjudicationis in narratione Rogeri præd. 
Thomam Neale in ead. narratione mentionat. fieri ſuppoſit 
fuer. valoris ultra ſummam centum Librarum { videlicer') valoris 
centum & ſeptem librarum & decem ſolid. ſuperius petit videlicet 
apud Parach. pred. in Com. przd. Quodq; præd. centum nummi 
autei tempore Luſus illius non ſuer. pignotat [ Anglice Betted ] 
in pecuniis depoſit. [Anglice ready Money ] neq; tempore adjudi- 
is pred. in narr. ptæd. ſieri ſuppoſit. ſolut. ſed pro ſecuritat. 


red. Rogero ut præfertur pignorat. | Anglice Betted. ] Idem 
13 oſtea ſcilicet præd. 8 die Julii, Ann. Dom. 1691. fupra- 
dick. — Paroch, præd. in Com. præd. ſetiptum præd. in narra- 
tione pred. mentionat. præd. Rogero dedit ſigillavit & ut factum 
ſuum deliberavit per quod ac vigore Statut præd, in eo cuſu inde 
edit. & proviſ. ſcriptum ptæd. ſuit & eſt vacuum &c nullius vigoris 
in Lege, & hoc paratus eſt veriſicare unde petit judicium ſi iple de 
debico pred. virtute ſeripti præd. onerari debeat, &cc. 


C. Leviatsz; - - 
"To this the Plaintif Roger Pope demuts generally. 


I .«a 4 16S © As 


« - wn 


This was adjudged £02 the Plaintiff in B. C. 


4 


St. Leiger verſus Pope. B. R, 
On aWrit of Error on the Judgment given inthe Common | 
| Pleas for Pope, the now Defendant : It was argued, 


B 


Roderick. #01 the Plaintiff in Exro2 ; The Plaintiff in Debt 
demands 100 Suitzeas, valoris 107 J. ras. tn B. C. The 
Defendant pleads, That 2 2 was lai, he ant 
the Plaintiff were at a Play called Back-Gammon, anh 
the Statute of Gaming, and avers that this was fa: Money 
won at play at Tables, being fo2 above the Sum of 100 /. and 
fo: was void by the Statute ; fo which the then Platntiff demurs, 
and Judgment was given fo2 him in the Common Pleas. And we 
Wing Ertoz: | 
5 | 1. J 
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1. J think Debt will not lie on this Mager, Ke. 


4 S627 2 

7 2. The Plaintiff ought not to declare ot ſo many Guineas, 18 to 4 = 
Þ Valoris, &c. Velv. 80. 2 Crok: 88. 1 Leon. 47. thoſe Cales J — 1 = 
] agree: But here a- Guinea is Engliſh — of which the Guineas i -=- 
be Court takes notice; and in fuch Cales it is neber detlaren ad Neb or 3 


Valcatiam. Latch. 84. A Guinea in Law is no moze than 20 8. = 
but in an Action on the Cale, Damages hall be given foz them | 9 
accoding/to the Galue; but in Debt koz them, the Plaintiff - nz 
never declares fo2 moe than 20 . and ſo you lately adjudged in 

this Court, in the Caſe between Harriſon and Byron: In which 

Caſe it was adjudged, 1. That the Court judicially takes Mo- 
"tice of a Guinea. 2. That the Legal Galue of ll is but 203. 
though by Conſent it may paſs fox moze; do that this Judgment 
is erroneous. 

x Sand. 316. The Deed being entered of Reco, is Parcel 
of the Pita: and ik by that it appears that the Plaintiff hath tered 4 
not Cauſe of Ation, he cannot have Judgment though the cc fat 
Defendant has miſ-behaved himſelf, and 12 our Avmit- Plea. 
tance of the Ualue of the Guineas will not hurt us, and we 
need not to have mentioned this Uariance from the Deed ; and 
this was a Point not touched in the Common-Pleas. 

Then non conſtat in what Caſe (in Caſu illo), foz it's not. 


., =” was ww; IT WW oO 
/ 


Leiger (die Anno & 
Dom. Res & Dom Be 


— *. * — 
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Wherea Againſt our own Deed, 2 Crok. 253. Mo. 641. 2 Sid. 88. and 
Man may the Demurrer hath confeſſed this. And though the Averment ts. 
meragioſt not good, pet it appears by the Declaration to be within the 
Bec“ the (Aulos and Intention of the Statute of Gaming, fo2 the 
Money is above 100 l. and is iuſt an Ticket ; and it appears by 
the Declaration how it was loſt, Chat it was at Back- Gammon, 
and that the Money was won at play at that Game, though the 
Judgment ok the Gꝛoom⸗Pozter was at another Time, and 
the Statute of. Gaming would be of little Uſe, if it is not 
| extended to by Bets, but only to the Gaming it ſelf, and 
Statute of this A. hag always been confirued liberally. And therekoze 
Geng cant where a Man loſt 0 1. at one Day, and then the Parties 
ain. agreed to play at another Day, when 80.1. moze was loſt; this 
was adjudged to be within the Statute, and to be but one 
- , Loſs, and that Statute was made to pꝛevent great Miſchiets. 
I any of theſe Points are fo2 us, then'J'pzay that Judgment 

may be reverſeds wh 000 | 


© Chief Juſtice. Do you make laying a Wager to be within 
the Statute of Gaming ; Jt is true, they were at play when the 
 CUager was laid, {1 n 13 


Ehre, Juftice, Suppoſe that the Wager had been, that the 
Tables were made of Bxazeel, had this been within the Sta- 
"tute ? Certainly no: No mate ſhall this. 


abe! Pemberton, Serjeant- It is plain, That this'ts not within 
Vier be the Statute ol Gamig ; fog to make it ö, it mut be betted on 
Statute of the Þand of the Plaintiff oz Defendant ; but this Wager was 
Gaming. - anon 88 Matter on the Right of Play, which is not 


As to the Declaration, The CUriting pꝛoduced maintains it, 

faz it is the very ſame with the Declaration. Then we lay it, 

that the 100 Guineas ate valoris r07 l. 10 8. of which vou muſt 

fake Notice, fo2-it is a Coin by it ſelf, and is not any noted 

Money oz Coin of the Kingdom, as the 20 s. Pieces are, fo? 
The Nature there is no. Pꝛoclamation to make them paſs; but a Guinea is 
ol Guineas, tt Nature of a Pedal, and is moze like a fozeign Coin, and 
and bow the is much of that Nature, And there are ſeveral- Declarations 
ogy -of fo many Dollars, valoris ſo much, and yet you know the 
them, = {Qalue of a Dollar: This is like that, which you cannot take 
Notice of, becauſe it is not the currant Coin of the Kingdom. 


— 


5 | | Holt, 
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Folt, Chief Juſtice, Suineas were coined" at the Mint koz 
20s. only, and there was never any Pꝛoclamation to mate 
them paſs, though there was one to take the Twenty Shilling 
Pieces. CTis true, by Conſent they may paſs faz moe than 20s. 
but legally no moze 18 to be demanded f02' them than 208. 
the Guinea was coined accoding to the Twenty Shilling⸗ 
Piece; we call them Guineas by Agreement, but how can we 
take Notice of what Ualue they are? M the Plaintiff had de- 
clared of Twenty Shilling-Pieces, we muſthave judictally taken 
Notice of them: But do you think that it is not pigh Trea- 
fon to counterfeit Gutneas? Certainly it is: Though the Indick⸗ 
ment ſhall not run fo2 counterfeiting Guineas, but of ſo many 
Peices of 20 s. Ualue. - A Guinea is the currant Coin of: the 
Kingdom, and we are to take Notice of it. The Guineas 
were coined atter the Pꝛopoztion of Carolus (that is) Sir⸗ 
teen Peny-weight leſs, to the Ualueof 20 s. only : The Queſtion 


Guineas, becauſe there are other Sores of them, as Fl ive 


Mhere vou detlare on a Foreign Coin; you muft declare in 
the Detinet only, and not in the Deber : Do in an Aſtion of 
Debt fo2 Goods, as Com, &c. though Debt lies on the Con: 
trat, yet it muſt be in the Detinet onlp, und the Malue muſt be 
ſhewed; it's always ſo, unleſs the Debt be fo Engliſh Money. 
Now thele are called Guineas here, which ik it were a Coin 
not known in our Law, we muſt take them to be as Goods. 


Eyte, Juſtice. Then the Defendant confeſſerh the Qalue of 
them as the Plaintiff hath alledged: 8 


Holt, Chief Juſtice. But it is centum nummos 3 LA 
glice Guineas-]. What- is that? Jt is very uncertain indeed; 


t it had been centum pecias Auri, Lvocat Süineas ), it had been 


But in Trin. 7 W. z. The Chief Juſtice and Juſtice Eyre 
only preſent, the Judgment was teverſed, chiefly fo2 this m_ 
fon, - becauſe the Plaintiff had ſhewed the Caſe, Play, and 
Wager, and then the Deed by which the Parties bound them⸗ 
ſelves in pignorarione præd. and upon Dyer ot the Deed it ap- 
pears, that it was to ſtand to the Judgment ol the G2oom- 
Pozter, upon the Cale ſtated and ſigned by us both, which is 
not the ſame; And therekoze the Writing compꝛehending the 
| Caſe, and Averment taken, — in this and — 
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Concluſion 
of the Plea 
prout patet 
per Recordum, 
where it is 
Matter of 
Form or 


claration are all one, and although that the Inducement of 
the Cale and this ſtated are all one, and theretoze whether 
the Averment be befoze the Oecd o2 after is not material; yet 
the Chief Juſtice was of another Opinion, becauſe the Decla- 
ration ſuppoſeth the Deed to be, to perfoun a Wager com- 
pꝛiſed in the Deed, where it is to perfoun a Cale extrinſical, 
and which is to be coupled by Averment. 


Waytes verſus Briggs. 
This is an Adtion of Debt on Eſcape. 


T is ſaid, That the Puſoner was bzought bekoze 992. Ju- 
ſtice Gregory, and by him committed. It has been objeted, 
becauſe we do not conclude prout patet per Recordum. 


Hall. J conceive this is good on a general Demurrer, and 
is within the Star. 27 Eliz. of Demurrers, becauſe it is but 
Matter of Fozm, and is within the Rule laid down in Hob. 233. 
and within the Reaſon of it tao; and on the Trial, the Com- 
mitment muſt have been given in Evidence, x Sid. 429. is in 
Point. Hancock & Prowd, 1 Sand. 336. on Bond 
againſt Executoꝛ. Defendant pleads ſeveral Judgments in Bar, 
ultra quod, &c. Plaintiff replies, quod placicum pred. is minus 
ſufficiens, to bar him, becauſe upon one of the Jungments 
(naming it) Satigfation is acknowledged; and as to the 
others kept on Foot by Fraud, & hoc paratus eſt verificare, 
without ſaying per Recordum & per Cur. it is good on a general 
Demurrer, otherwiſe upon a Special Demurrer: And Judg- 
ment was fo? the Plaintiff, 


Chief Juſtice. Jt ſeems but Matter ot Fon, and ſo it 
was adjudged twice in the Cale of Hancock and Prowd in 1659. 
and between Clegar and Banbury, 2 Sid. 16. | 


Eyre, Juſtice. The alledging of the Commitment, is but 
Inducement, and not the Point of the Aion. J think the Cale in 
1 Sid. 216. Midleton and the Manucaptors of Silveſter is in Point, 
and this is but Matter of Evidence. Mhere che Reco ts 
the Subſtance of the Plea, there it muſt conclude prout patet 
per Recordum; but where it is but Jnducement it need not, fo2 
which there is a good Difference in Cok. Lit. 303. a. where a 
Matter of Recozd is the Foundatton oz Gtound of the _— 

5 7 : 
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the Plaintiff, oꝛ of the Subſtance of the Plea, there it 1 to Difference 
be certainly and truly alledged aliter where it ls but Conveyance; i hy 
and ſo in this Caſe. Ida 
Holt, Thief Juſtice. In Debt on a Judgment, it's ſat, quod ment and 
cum recuperaſſct, & c. And though it is not ſaid prout patet per Re- Subſtance. 
cordum, pet it is good, and ſo it has been held, fo2 it was but 
Inducement, and pet it is agreed that in ſuch Caſe the Defen- 
dant may plead null tiel Record. 
The Eſcape is the Giſt of the Attion, any the Commitnient 
is but the Jnducement to it, though it can be no Eſcape with- 
out it; but the Recod is not the Batter of the Aﬀfon (but the 
Eſcape was) foz then the Plaintiff ought to have concluden 
rout patet per Recordum; but here the Omiſſon of it is but 
A an Et 
on nil de 
this Cale, becauſe-the Giſt of the Acton 1 
ter ok Fact, and not on the Reco ; 
Plaintiff could not plead nil debet to it, 
Eyre, Juſtice. The Defendant is not 
the Pzifoner non fuir committed, though it 
coꝛd, quod committitur: And per Ch; Juſtice, The 
alledged to make it an Eſcape; and though the Recozd is n 
that daes not make it an Eſcape ons. 
Northey. In laſt Hill. Cerm in B. C. in Debt on 
was not prout per Record. and the Coutt on the Fi 
gument were of. Opinion, That Judgment ſhould be given 
againſt the Plaintiff; but afterwarvs, conſwdering that the De- 
Cs ek had admitted the Commitment, Judgment was 
g . | 
Curia. That Caſe is no Authoytey tun you. 
Judgment fo2 the Plaintiff, niſi, &c 


The Earl of Bathi verfus labert 


Sol. Gen. Te Depoſition which were redagninl ip Lo — 3 
of Bath in the other Cauſe, are no Evidence 
becauſe that Trial is not between theſame Parties ; — rule 
tions are never Evidence but where they are mutual, and this tre e 
Defendant does not claim under any one that was Patty to the in 
_ foumer Suit. | —_— 
.Cur. They map read becauſe the Deferidant theiters himſelf 
witer the ber itle, and the Title of the Land 2 not in 
Queſtion, but to I M the 


_ 


— 


1 O s Term. S. Mich. 6 W. & M. 


Anſwer in fendant gives the Plaintiff's Anſwer in Chancery in Evidence, he 
Garcery . Way inſiſt only to read ſuch Part as he will, fo2 it's ike Exa- 


Serice mination of TUitnefſes, but then the other Side may inlift to 
have the Whole read after. f s 


Note, Chete knas 9 Cerdif fa2 the Plaintiff in this Cauſe 
after a Trial from Nine a Clock in the Moming till Mine the 
next Day: And the Judges ſat up all Night long. . 


The King verſus the City of Cheſter, 


, Tbis was a Mandamus to reſtqze Nine Perſons to their 
OS Places of Common-Councihnen iti Cheſter, - 
1 hey return, that by Charter granted to them in 20 H. 7, 
to reſtore atmongit many other Things of which they take no Notice, 
Nine Con- they are impowerep to chooſe 40 Common-Councilmen yearly, 
RO and that ante adventum. Of this CUrit, Thele Nine Perſons 
were choſen Common-Councilmen, and ſo continued fo2 a Year ; 
and that at the End of the Pear, debire amori fuerc ab officio per 
electionem aliorum. 4 | 


o 


Ste Tho. Poweſs. This i no goed becauſe it does 
N removed ; and in Retozws to Mandamus's, there ought to 
be the gteateſt Certginty, becauſe it is the Gzound of the Judg- 


mow of the Court, and are to conclude the Party, who has na 
ppo2tunity. ta plead to them, and therefoze they nut be poſitive 
too, that if they be falſe, the Party may have his Aion. Now 
to ſay, That theſe Mine Perſons were ante unum Annum inte- 
grum ante Adventum brevis choſen and removed, is altogether un⸗ 
certain, fo2 it may be 40 Pears ago, and yet the Reto2n is true; 
and ik we bꝛing an Acton on this Reton, we cannot know what 
certain Time they meant. | 

2. They ſay, That the Pear being ended, debite ab officio a- 
moti fuer. which is not good, 1 Sid. 209, 210. fo; it ought ta 
be direct and poſitive, non ſuit debito modo admiſſus, is an ill Re- 
tom ot a Mandamus, it ought to be non ſuit admiſſus. H.bzought 
a Mandamus to be reſtosed ta the Place of Town-Clerk of 
Hereford, the Wapo2 retoms nunquam fuit debito modo admiſſus; 
it's ill: pe ought to have retomed non eſt admiſſus; fo2 if 


8 the Cel be file, the Party grieve® may have his Aria on 


5 Curia. 


Term. S. Mich. 6 W. & M. = 

Curia. The Cale of Amotion oz Putting out, differs from Diverſity 

the Matter of Eleſtion. There is Difference between debite betten a 

amotus fuir, ànd non fuit debite electus ;fo2 this Cale, and all others Elen . 

of like Nature, admit that he was zemoved; but in caſe af to dhe Re 

Eletion the Mandamus is to admit him, and therefoze. in the torn. 

Retom it muſt be ſhewed non fuit electus poſitively, and muſt not 

ſay, non fuit debite electus, {02 that implies; an. Eleſtion; but it 

was not accoding to the Conſtitution ot the Coppozation, and 

therefoze in ſuch Cale the Retomn ought to have ſhewed hum he 

was elef#ed. But in this Calſe-all are agreed, That he was re- 

moved, and they ſay that it was duly done, and ſhew the Rea. 

ſon of it; but the Retom ought ta have ſhewed what Time 
4. 4 


they were elefed. : © err i ann 
| ht to have baought ſeveral Mandamus's, foz 


— 


hath, foz a Common-Counciiman 88 


the Cowozatieagsꝛx iti — J Aiderman. 
| ok DM 90,0770 ne wag B63 1010 1523 fk er: 

Holt, Chief Juſtice, The Retom is too ſhozt; but we will 
not reſtoze you on this Writ: Agree to take a Declaration, and 


try it next on the Meti ts | 
This is an Innovation to join Nine. Men in one TUrit of 
Mandamus; can we grant a joint Reſtitution to them? s a ſe- 
veral Intereſt, . OKs "nt \ a8 3? 2s WE * ' 

Tenants in Common cannot join in ane Aion, though they 
come fn by one Feoffment ; the Amotion of the one is not the 
Amotion of the other; and it may be foz ſeveral Faults, one 
fo2 Foxfeiture, the others fo2 other Reaſons, I think the TUvit 
ought to be quaſſed. | ; 


Eyre. And lo do | 
Green verſus Moore. 
T* Caſe was this. The Declaration was in Triniry 
Term; Defendant imparis till Michaelmas Term. Jn 
the Uacation the Plaintiff was outlawed, and then in Michael 


— 
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ed 
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for bx ling. 
* ins Cal, th 


mas Term the Defenvant pledidg! the Dutlawoy in Sar, butvoes 
wt ſap the Dutlawy was puis datrein Continuance. Upon this 
dn Executo? niay after Derlaration and Imparlance confeſs 
Judgment, and then plead this in Bar, and need not to ſap puis 
darrein Continuance, Jones 299. Savil's Caſe; © So here the Plea 
-of Outlatwy after Jmparlance is good, without ſaying puis dar- 
5 it appears ta de o pere Do Dich. 3! WM. 

E 


Ewer and May uy in Yel.1 
tein Continuance, ſuch a 


INV. 4 13,4434 nt 


Chief Mütter. — 
e — eee Why would i 
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Q. Let it'gi6 ober tm the vert Teim, bertel ir 
— 2 — Seeroetwongggd 
are rol dacreig Contiguance, aka 


The King verſus Lamm 
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The King verſus weden. 


nes moved to quaſh an Invizment ogain ** 
rr note on Daginm cory 228 
Onerar', no2 the Juros named. 
| _— Al is gin the Conrie of the Court ts du an'$4- I's againſt 
CC — FIT De-. the 
mur to it. of the Court 
to quaſh an 


Indictment 


Walker 5 Walker, — 


Duncel moved in Arreſt of Judgment, becauſe the Aﬀion 
| was fo2 Money won at Play on a Wager by a Gene- 
ral Indebitatus Aſſumpſit, which ig not a good ]P2omile in Law: 
Foz there is no Debt, and the Uerdif# being general and entire 
Damages given- cannot be-good. here are Cates of both 
Sides, and the Point is now depending in a Cauſe in the Ex- 
chequer · Chamber. 
E Contra. Though it is, pet in Egleſton g and Lewen's Caſe, 

Hill. 33 & 34 Car. 2. in Sir Fr. Pemberton 8 Time, a Judgment 

in this Point was affirmed, 3 


Holt, Chief Juſtice, It was ſo: But br we came hither A general 
we have held the contrary, that it voes not lie, it is meerly a 7 nary] - 
.- Wager, and no Indebitatus Aſſumpſ lies fo2 it; fozto make that fi v for 
lie, there muſt be a Mok done, o2 ſome meritonous Acton fo2 Money won 
which Debt would lie; but it does not fo2 this Mager, becauſe at play. 
this is due in a Collateral Reſpet: It's true, the Caſt ot a Die 
alters the Pꝛoperty if the Money be ſtaked down, becauſe it is 
then a Gift on Condition Pꝛecedent, and an Indebitatus Aſſumpſit Bat it lies 
lies againſt him that holds the Wager, becauſe it is a Pzomiſe * inſt him 
in Law to deliver it if won. See x Crok, Sands & Trevilian's dhe Wage 
Cale. It a Man ſays to a Surgeon, cure ſuch a Man and —( 
will pay you; a good Aſſumpſit lies upon that, becauſe it is an 
oziginal Contract, and there is a Labour done in the May of 
his Profeſſion. No Indebirarus'Aſſumplir les on a Bill of Er. No ſatis 
change, and a Judgment was ſtaped on that Point in my jjes on a Bill 
Low Hale's Time, and the like in the Exchequer, and it is not of Exchange. 
material whether he againſt whom = Bill is dzawn has 8 

| | n 
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"in bis Pards when be accepted the Pil oz nut. Ns 808 
Ike aLiberare to pay Money on a Tally, when the Officer hath 
the Money, the Pꝛoperty of it is veſted out of the King, and 

is in the Party. J am ſure my Low Chief Juſtice 24 
was of Opinlon, That that Judgment in Egleſton and Lewen g 
Cale was not well affirmed. Let it ſtay, we will ſpeak with 
the Judges in the Exchequer-Chamber after this UGerdict, if it 
- (could be any ways made good, we would do it; but a Uerdi# 
cannot make that good which is bad in Law: Though on. the 
Loſs of the Mager, the Dekendant had pzomiſed the next Day 
to pay it, pet an Aſſumpſic would not lie on it, becauſe it wants 
Conſideration it being but Executoyy, ger: 
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1 he King fe ky. 


ROSBY was indixey fo2 High n and af a 
Trial at Bar Aaron Smith was ready to give Evi- 

dence againff the Pyiſoner ; when he pꝛoduced the 

Recowd. of Smith's Convittion and Judgment to 

- .. ffand-in_the Pillow, and han ood-in-ft; which his 
Councel objeed, . (i0n Lrnmous, Ws 28 tot aw 


4, 


Ward, Attamep General. This does not tale amay his Evi- 
dente, hecauſe fo2 which he was convicted was only giving Jn- 
ſfrution to Steven Colledge to be uſed by him at his Trial; but 
thers jugs no Wibileatron of them, SHE 0s ova Cools chr 
delerved the Plan. Ms 


Holr, Chief Juſtice. The 3 is not watertal if the Court 
had a-Jurisdi#fon ; if be ſtood on the Pillozy, and ſuffered an 
infamous Punihenent, the Queſtion is Jf hebe a good Evidence? 


"Trevor, Solicito2 General. . Tis not the putting in the 
Pillozy, but the Fan fo2 which he. was conniten, takes. . 
Evidence, as Petjurp, and not a Libel only, ag here. 


Holt. Chief Juttice. *Tis the intumous Punithinent, and Alling 
not the Eaufe. Ik one is canbickeb of Perjury, and ſtands in be a Wi. 
the Piliozp fp it, if he gets a Patent of Pardon, it does not eG. 
reltoze him to his: Liberam Legem. Pere has been a general aer par- 
Pardon; the * 4 don be may. 
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Amend- ' 
+ ment. 
| | 
and takes no 4 
1 
Cale comes up to this. 7 | 
Ecrorin Holt, Chief Judffee,.. J will tell you; one. 4 on a 7 
— if Bond againff an Peit where he was bo the made | 
amendable. out a Crit, wherein he din not erpzeſs that the weir was | 
bound, as perhaps thinking him bound without it; pet after 
Uerdi# it was amended and put in, which | in his 
; Judgment, and yet amendable, becauſe. befoze | 
him. This is 1 Cr. 147, 148. Forger verſas Sales. In this 
Caſe befoze us, the Notes were as large to the Curſitoz as 
need to be. # ; „ e | 
Norchey. 3 Cr. 644. Powe! a1d'Brazen-Noſe College. © | 


Writ was, Preec 


Perm 8 Hill. 6 W.& M. 


FIT I" * 4 e 


8 


lin] being omitted, it was amended, it being only the'Defaute If the 1n- * 


ol the Clerk; fo2 he had writ it out of a Paper delivered to 2 


am to mate the Writ, wherein this Cloꝛd [in] mas, which {Ger 


- the. Curſitoz- confeſſed upon Dath, though this was an Ou⸗ and he 
ginal: And our Caſe is the ſame with Blackamore's Cafe, miſtakes or 


8 Rep. fo2 the Curſitoz is ta dam the Writ, and the Attomey amenable 


is — to ſtate the Fait to him, and here was full Jtruetion 
to him as could be, t . 


At another Day. 
Holt, Chief Juſtice. The Dekendant here is not Par to Defendant 


the CTUrit of Erro2 ; fo? if the Defendant. die befoze Non eſt er · dies before 
ratum ER you ſhall go on. Vide panes. on eff erat. 


pleaded. 
Herbert * Morgan. | 


HJS was a Formedon in Remaiader. The Plaintif in- 
titles himſelf to maintain the Aition, . fo2 that the June in 
Tail is dead * 4a RES WK. EINE" 1225 
1s dead. without Iſſue. * B 


Levins, Serjeant. This 3 daes * intitle "IPA 
tiff to maintain his Action; fo2 it 3 not enough to lap, that 
the Iſſue is dead without Jſſue, but alſo, that the Tenant in 
Tail is ſo; and that is the very Title "the Demandant, any 
it ſhall never be intended that he dien without Iflue, fo2 the Eſtate 
was a Fee-Simple at Common Law, and now tis an Eſtate 
Tail, tis ſuppoſed it will endure fo2 ever, and the Plaintif 
muſt always let fozth as much as will intitle him to his Alon, 
and the Intendment is ſtrong againſt him here, becaule the 
Law ſuppoſeth the Eſtate Tail will continue koz ever; and if te 
Tenant in Tal is not dead without Jae, t Demandant can 
have no Title, tho his Juue is dead without Jflte, and there- 
foe ig not to be received, Firz. N. B. 220, Reg. 242, 3 H. 4. . a. 
Br. Tit. Formedon on 21 Raf. 364. a. And let ine admit what I 
will, if the Plaintiff, has no Title, * * never recover, 
8 Rep Buckmer's Caſe is in Point. 


Holt, Chief Juſtice, Jt 18 8 ane in _Remaitder, be- . 
taule it remains over on the Determination of the Eftate Tall; 1 Remainder 
And muſt-not you chem that the Tenant in Tall is dean without it's not 
Iſſue accopping to the Limitatiph, for without that you can have f aii 

is dead without Iſſue, but muſt ſay, the Tenant 1 in Tail died without Iſſue. 
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18 | Term. 8. Hill. 6 W. & M. | | 
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no Remainder ? Tis the very Point of the Anion, and vou 
-muſt- hew that the Firſt Donee is dead without Jilue; and it 
is not implied at all, that becauſe the Jfſue is dend without Jf- 
ſue, that therefoze the Tenant in Tail is,  fo2 he may have other 
Sons beſides his eldeſt, -Suppoſe it be a Condition -Pzecedent, 
that when A. is dead without Jie, the Remainder wall be to 
B. in Fee, it will not be ſufficient to aber, that the Son of A. 
died without Jſue, but alſo, that A. is dead without Jſye : 
And this is in Nature of a Condition Precedent befoze the Re- 
mainder can come in Poſſeſſion. e e 


The King verſus Wood. 


Man moved to quaſh an Jndiament, which ſet fo2th,- 
That J. J. having 17 Pards of Silk, W. Deceptive told 
him, that a young Woman had Occaſion fo2 it to make her 
CWedding-Clothes, on which he ſold it to her under Colour of 
4 that falke Pꝛeten ee. e eee 
w Where in- Mo Jndittinefit lies koz this — fo2 there was nd Truſt; 
dictment lies nd if there was any, an Action lies fo? it: Chen it is not 
not for De. gyerrep, that the young Cloman did not marry, oz that the hay 
not Dccalion fo? it. | 1 Wy 


— 
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„300 15 The King verſus Grue. 


nt of Bar⸗ po r h 0 27 110 
retry theDe- UR. In an Jhittment fo: Barretry, the Defendatit mul 
fendantmul® \__, have a Note of the Particulars, that he may know how 
of the par- they intend to charge him, otherwile they ſhall not pzoceed to 


ticular 
Charges. 


Wherea Note: Cur. I a ſpecial Matter is pleaded, which looks like 
ipecial Mat- the Colour of a Plena, but amounts to the general Jſſue, it is 
= 5. no Cauſe of Demurrer ; ag tt in Debt-you plead a Releaſe, tha 
geverl ſve Bot might have given ft in Evidence an Nil debet, pet it is no 
no Cauſe Cauſe of Demurrer ; fo in Debt fo2 Retit, if you plead Entry and 
ofDemurrer. Exptiifion, it's no Caule of Demurrer, tho' it may be given in 


* 


Evidence on Nil debet. 


Sr r Ib oe Roe 2a 
mur joined, A Note: Demurrer joinen, we cannot give Leave to the 
the Defen- Detendant to wave his Demurrer, and plead the general Aue; 
rot marcbis Court. ber g dyonght into Comp un, put wo the ee 
tig by nto Court, and put into the a 
N to be read as a Recod. I * * 
neral Iflue, . 5 .DE 
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The King vu Bake!” 74 i 
ETHEL. was conviaed ar che Old Baily: fox * 
©20ad-Yoney, and was fined 1000 J. and being ar⸗ 
reſted at the Suit ot a pzivate Perſon ſome'Time be- 
by foe his Pzoſecution to that Offence; o bete an 
5 Knowledge of it, and CTwa Perſons being Ball 
him in the de be moved foz. an Habeas/Corpus;' 
being bzought up. by the Keeper — rn 
Behalf of his That he being nom in C 
alſo deſired) ſurrender himſelf in er N 
committed to the Marſhalſea. 


Gbtia. pou cannot dilcharge the King's Þ 
Leave of the Court, it was denied in Clayton s Cale: mMeknow Leer 
very \ ade ine of FRO MELEE the King's-Bench 


3 
nnr 
'T. 
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Sir B. Showre ae. eee 98 
Exceptions to the Ketam. 


It does not appear by that, that there wag any Commut- Commis 
ment ok Bethel; it ſaith; he was committed virtute ordinis qui ment for 4 
ſequitur, which was that being convicted and minen 1000 I. rema- Fine. 


neat in 1 Gaolz de Newgate quouſque, &c. Nom it ought 
e he was in Executione beſoe, and that then 

charged fo this Fine, oz that de was 3 
and committed by the Court /fo2 the Fine, ag it pms een 
where the Commitment is by CommiMoners of Oyer und Termi 
tier. And we are at Liberty to take theſe Exceptions on 4 a Re: 
tom to an Habeas Corpus, as well as on a Ultit of Erro2, 
. 5 * Buſhel's Caſe; a Northey, 
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\ "For Paſch: 14 W. 3. 


Jede, ad len: "The Omer is e 


Court, which is, That he ſhould be taken; yet there muſt 
be P2oceſs fo2 that, as there is a Capias pro Fine here. The 
Judgment is no Commitment but there muſt be a Pꝛocelſs, 


fo that here does appear no Cauſe of Detention of Berhel, he. 


cauſe it does not appear he was in Cuſtody befoze, oz that 
being in Court he was committed by them tor this Fine. 


Ward, Attomey⸗General. Contra. 
Jn Retoms by an Officer, if there does appear a ſufficient 


. Cauſe of Deteiner, though not of his Caption, yet it will be 


ſufficient, loꝛ the Complaint is, That he is in Piſon fo2 a Cauſe 
that is not lawful; and here the Keeper retoꝛns, That here is 


a Judgment againft B. and a Fine, and that he is in Pulonn 


fo that Cauſe ; which is a ſufficient Signification of the Caule, 
though it is not nnn, 7 


-TIravor; Solicito-General: Though the Retom 0 not ſo 
fozmal as it might have been, yet it is good in Subſtance, fo2 
the wer is a-ſufficſettt Judgment of a Committitur; fo2 the 
Remaneat may as well ga to his putting in Pꝛiſon, as his contt- 
ming there if he was there befo2e, and amounts to a new _ 
ore r i rags {016 15 


"Tank: Serjeant, This is only the Certificate and EY 


of the Gaoler, and not the Wows of the Judgment of Reco, 


t is not traverſable, but-muſt be taken fo? pag] which. an- 
the pron of tho Habeas Cones. 


" Cowper. It appears, That Berhel was committed by ſufth 
tient Authoaty, by Commiſſioners of Oyer and Terminer which 


ii in Court. 


2. Pere is a ſufficient Cauſe of Commitment appears on 
Conviition and Fine of 10001. and this is nd erg Few of the 


Judgment; which tk it be ſo as here it is erreneous, but they 
cannot take Wuantage of' it now, here is only retozned the 
Cauſe of Deteiner and Commitment to Pzifort 7 In Buſhel's 
Caſe there was no ſufficient Cauſe of Commitment; Retoms 
not be ſo certain as other Things, it is fufficient if the 
ads will imply as much as will make the Deteiner lawful 
that is here by Remancar, which could not be unleſs he had been 
innen . 
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commiſſus ſuĩt per Commiſſioners de Oyer & Terminer: But if he 
retomns the Omer, and that appears not to be ſufficient o2 not 
good, the Pꝛuloner chall be diſtharged ; fo2 the Judgment is not 


Chiet Juſtice 8. This is a Cale of Conſequence, and the Re⸗ 
ton of it is primæ Impteſſionis, the firſt Pꝛecevent, the Com- 
mitment ought to be to the Sheriff, oz generally quouſque he 
paid the Fine. Tis true, Juſtices of the Peace commit Fe- 
lis to the Keeper of the Paiſon 3 but where the Court c 


Court muſt award a Capias, and not to the Keeper. It's true, 


but then here he ought to retom Specially, that he was com⸗ 
Wa mitted to the Sheriffs fo the Fine, and is now in the Gaol of 
= Newgate under his Cuſtody, 18 155 
Then as to the Remancar : Suppoſe he was w2 


LY . 


Cuſtody befoze, no one but the pꝛoper Dfficer can take him. Ik 


minſter· Hall may ſend a Tipſtaff to take him in Utew of the 
_ but they could not do ſo if they heard he was at Charing - 
"of enn b Mater toes 


lawfully in Cuſtody, There ought not oaly a good Cauſe'to 
W appear, but alſo a good Commitment, both as to the Manner and 
W Subſtance of it, foz/ the TUrit requires Cauſam Captionis & 


of the Caption; and where' the Liberty of the Subj 
cerned, ' we muſt be 'certified of the Cauſes, Adjorn' 
At another Day. £8. 


was in Execution; ko a Commitment to the Gaoler, is not any 


mitment there is in lieu of nn,; We in this Court _ 
| * | no 


Showre, contra. It hab been ſufitient if he ban reromed quod 


a Commitment, and fo2 ought appears a Stranger might have 
taken him up and carried him to Newgate. TJ agree, That this 
Retom does not require ſa much Certainty as Ketoms to a. 
Mandamus, pet a ſuffictent Commitment and Eaule of it mut 


wits, it is to the Sherit> who is theſe Officer, to whom the wen: by th 
te, Courtto 
an Habeas Corpus lies to any Perlon ag wel ag the Saoler, bent 


ongfylly in 
a Judgment be given againſt a Ban, any of the Courts of Weſt- 


* Ther: you cannot ſfop a lawful'Deteſher on a mongflul Com. 
mitment, and you muſt ſatisfie us by the Ketopn, that he was 


Derencionis, and here is only the Cauſe of Detention und not 
eff is con - 
Holt, Chef Juſtice. Jt does not aþpear to us that Bethel Commit- 
Commitment in Execution, but it muſt be to the Sherff, koz ber 


the Gaoler is but an Ander Officer, and it makes no_Dilfe- (aoler. 
rence that this Commitment was in Court, fox the Com 
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not commit to the Gaoler, but to the Sheriff ; fo2 though we 
anda Paiſon of our own, yet we may commit to 
and we have often committed to the Gate-Houle,. 


om this Bar foz a Fine. It is true, the Oaoler muſt take 
Nutte of a Commitment to him, but it is no otherwiſe gov 
than as he is a Servant to the Sheriff, his ſhozt Notes are 
not a good Retam to an Habeas Corpus. All the Pen kon- 
demned at the Old Bailey, are hanged: by this ſhozt Note Sul- ' 
penſ. per Coll. and yet that would never be a good Retozn ta a 
Crit of Erro2 : But here is the Matter, The Offender know- 
ingly gets an Habeas Corpus to the Gaoler, who haſtily makes 
a Retom to it, and ſo the Sheriff ſhall be made liable to the 
Servants Fault oz Negligence.”  * @ | 855 


Copper. Stiles 147, is a fironger Caſe than this. The 
Court was moved fo2 an Habeas Corpus, fo2 one that was taken 
in Erecution by the Sheriff, and was afterwards ſet at Liberty, 
and after that mas retaken. on the. lame Execution by the She- 
riff; the Court told them they were in the wong Wap, koꝛ they 
ought to baing Audita Quarela. THr Yo 


Chief Juſtice. Chen a Man comes in by Habeas Corpus, by the 
Favour of the Court he may be bailed to appear de die in diem, 
till the Cale is determined, and then-he maybe remanded to the 
ſame Pꝛiſon; and ſo it was ruled in Ralph Horwood's Caſe, who 
married a City Ophan. By the Petition of Right, we are to 
bail oz diſcharge a Paiſoner in Three Days; but when we 
ball and afterwards remand him, it's no Eſcape, fo2 the Entry 
is Remirtitur, and that is a Commitment grounded on the old 
„ | | 


Lovel. Sid. 78. Zach. Crofcon's Caſe: There is nothing ju- 
dicially befoze- the Court till the Retomm be filed, and then the 
Entry is Committitur Mareſchallo, and within Thꝛee Days en. 
luing they may remand ; and then the Entry is kemittitur, oz 
they may bail him. 1 ; 


Chief Juſtice. - No Doubt of that, after the Retozn filed ; 
but he may be remitted and bzought up by Rule of Court, and 
in the mean Time he is in the Cuitody of the-Gaoler; and when 
2 BY Judgment on the Retom, it has Relation to the Firſt 


22 


2 


r * N 


Term. Paſch. 5 W. z. 


23 


At another Day. The Diteffion was, Wirtigr grading. he 


Debate about the Retoꝛn to the Habeas Corpus, 
the Party ſhould be bailed ? Foz which Stiſes 16. was quoted. 
Inkomiation to a Juftice of Pearce agatnſt Sir W. B. fo2 cheat⸗ 


ing him at Play: Upon'Reftifal tg find Sureties, the Jutice 


commit him toPuſon, and upon Habeas Corpus the Cbukt took 
„ ß 
Upon this, the Court thought fit to deitver their Opinion. 


Eyre, Juffice:' J do agree, That the Retozn is not ſufficient, 
but J think there is enough retoznen fo2 us to remand him. 


The Judgment is, That he ſhall be fined 1000 l. which is re: 


toꝛned; therefoze J do not know the Conlequence of. this 


Bailin g. J ground my Opinion on a Caſe in Marſh. Rep. 52. 


Shield's Caſe; The Defendants were fined 1 2 impuſoned 
quouſq;) befoze the Counril of the Barthes Wales, on In⸗ 
tonnatton of Unlawful Paftice and Combination in marrying a 
Servant-Yaid to P. q Gentleman's Son; and upon the Reto 
the Pziconers were remanden, beraute it appeared that their 
Fines were net pald, without anp other Relpeck han to the 
Matters of the Retom ; and if we 
may loſe his Fine. | EVITE 
This ſeems to be a Caſe prima Impreſſionis, and it might cn- 
courage others guilty ok the lame Fault. Then it might rid 
all the Gaols in England, if the Gaoler's Retom ſhould be taken 


ſo ſtrickly; therefoze J think he mut be remanded. 


Chief Juſtite, That this Betozn does contain ſomething 
not ſs regular, is plain; but however it does appear, he was 
committed by a Court that had Jurisdickion of the Matter. 

The Lam daes take Motice of the Gaoler, as one that has 
the atual Cuſtody of the Gaol, and therefoze it is Criminal in 
him to ſuffer a voluntary Elcape: So. Juſtices of the Peace 
commit Paiſoners tothe Gaoler's Cuſtody, and yet at the Seſſions 
of Oyer and Terminer, the Court takes Notice of him as a 
Servant to the Sheriff; and the Cuſtody of the Gaoler is the 
But fiow the Queſtion is, TUhether we ſhall avoid the Com- 
mitment upon an Habeas Corpus; oꝛ whether vou are not put to 
your-TUrit of Erro2 ? And truly J think we cannot avoid it on 
an H bras Corpus. 

This Wow [ Remaneat] is an impꝛoper Mom, it ſhould have 
been Committitut; but indeed they could not make him remain 
there, unlcfs there had been a Commitment. i 

| Beſides, 


t him at Large, the King 


ww 


— 


"OT" 
> ; * ' 
=_ Term. Faſch. W. * : 


i . Committed, ' Beſides, Since it appears here that ze wasronnmitted fo; 
| — ] Fine, I think be mult-be-cemanved+”; Let bim'be-remanden. 


not paid. e, Tbe later edd ofthis Termdicd SaGier Be) one 
of the Judges in the Court of Ai auch, a perſon of a quick 

3 ee and a good diſtingu . but moſt remarkable 

| for his Experience, in Mattets Te to the Iuſtices of Peace at 


e their Seſſions, G c. daun. pradtiſed the moſt Farr of his Time 


in the Coun 
be Term followio 5 Sir Tho, Rokeby, one of the Juſtices in the 
4 | Common-Pleas, was a anced. to the Cour of W in bis 


e This Term dit Eden Ward, the King S 8 
General, was called to be a Serjeant at Law, and was aferwards 
made Lord Chief Baron of the Exchequer. 
And Sir. Tho, Trevor, the King's Soliciror-General, was made” 
hag ny bees in his Place. 

And in the Vacation follow wing, Jobs Hawles, of Linas hon; 

was made the King's Solicitor- al, and was 2 ng by, the 
King oo alter W Fludrn Ain 
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aberton, Serjeant. | In Replerin, the Dekendant Feplevin. 
makes Conuſance ag Bailiff to C. H. and E. J. ann 
ſets koꝛth, That Sir Robert Carr, in 1638, was ſeifep of 
the Locus in quo, &. in Fre, and did by Judenture 
| gtant and demiſe to C. H. and E. J. and Three others 
(now dead), an Annuity of 100 l. per Annum, to:be equally di- 
vided between them; ( videlicer ) 20 l. to tach: Habend. the laid 
100 J. to them and their Aſſigns fo? their Lives (videlicet) 20. 
to each of them reſpetively, and to be iſſuing out of the Locus 
in quo, &c. And that he did farther grant, That if any one of 
the Five died, the Annuity of 201. payable to ſuch, ſhould be 
paid equally tothe other Four, and ſo if Two died; and if Thee 
died, That the Two Survivors ſhould have 501. each, but that 
there ſhouid be yo Survivo? of either of their Parts. And fur-/ 
ther, That if any Part of this were Arrear, that they might 
diſtrain, Virtute cujus, the Five were ſeized of the Annuity 
of 20 l. each, and being ſo ſeized, Thꝛee of them dien, and that 
their Parts ſurvived to the Two living; and that the Annuity 
was in Arrear fo2 ſeveral Pears; the Arrears befoze the Death 
and fince amounting in the Whole to 22001. and fo2 40 |. the 
Defendant makes Conuſance. To this the Plaintiff pleads in 
Bar, on which Jſſue is join, which is found fo2 the Avowant. | |, 
- Now we move in Arreſt of Judgment, that this is no good e foinc 
Conuſance, becauſe the Defendants are Tenants. in Common Conulance : 
of this Annuity; and therefoze one Conuſance cannot be made pn made 
fo2 both, but it ought nn fo2 each of them. wy onlp 27 cnn 


in Common. 


_ 
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Equally to 
be divided. 


' Queſtion is, It a joint Conuſance can be made fo: Tenants in 


Common? 
There has been a Difference taken between Jvowaies, which 


though it ought to be ſeveral, yet a Conuſance tn the ſame Caſe 
ought to be joint: But J ſhail take no Notice of that, but 
this is a Gife in Common to the Five, to be xgually divided 
between them (viz.) 20 J. to each, Habend. to them and their 
Alügns reſpectively, (viz-) 20 l. to each fo2 their Lives, fo that 
here is a leveral Annuity to each of them: And when all but 
Two are dead, then 504. ſhall be to each of them, fo that the 
Gzantoꝛ intended a ſeveral Annuity to them, and not a joint 
One, and that the Diſtreſs ſhould be by them reſpeftftvely, And 
they ſay in the Conuſance, That they were ſeized of the Annutty 
feverally, yet now they would be joint Tenants of it, and not 
Tenants in Common, as on the Face of the Deed they appear 
to be by their own ſhewing, and are ſo concluded to be by their 
own Conuſance. A W | 

It is objeted, That this is no moze than what the Law 
would impozt from the Mods of the Deed; That the 100 J. is 
jointly granted, and that it ſhould ſurvive without any Appoint- 
ment of the Gꝛantoꝛ. 5 

J will not rely on the Mods [equally to be divided, ] which 
without moze would not have made a feveral G2zant ; but in the 
Expoſition of Deeds, it is not unuſual to conſider the Habendum, 


und the other Claules after the Gzant, to explain the general 


Other 
Clauſes af- 
ter the Ha- 
bendum and 
Grant ex- 


Intent of the whole Deed, Lit. Sect. 283. And Coke in his 
Comment on it ſaith, That the Habendum will alter it, Dier 361. 
Firzherbert Tir. Charge, 9 Hob. 171. 3 Crok. 25. In all which 
Caſes the whole Deed is to be taken together to explain the gene: 
ral Mos of the Pꝛemiſſes. Now here he grants 100 l. ta 


planatory of Ve equally divided; but he does not reſt there, but that each 


the whole 
Deed, 


ſhall have 20 l. which muſt fignifte ſomething, and muſt not be 
rejeed : And fo it is called a ſeveral Annuity thzoughout the 
Deed and not a joint One, and that Thee are dead, and the 
Survivozs ſhall have 50 1. each fo2 their Lives, but that that 
ſhall not ſurvive ; and though tt ſhould be ſo, yet if the Gzant 
were good to the reſt of the Tenants in Common, the Conu⸗ 
ſance is bad, becauſe tis as well fo! the Twenty Pounds befoze 
their Deaths, as fo2 what has been Arrear ſince, when they have 
ſhewed that they were ſeverally ſeizev of the Twenty Pounds 
fo2 their Lives. Wo: < | 
But they objet, That the Toms [_ equally to be divided 7 - 
do not make a Tenancy in Common in a Deed as it will in a 
CU: But J do not reft on that only, fo2 the Deed goes fur- 
ther, and gives 2< |. to each of them. Then 


—— 
— . * 
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Then they ſay, Though the Conuſance is not good fo2 the 
Nihole, yet it is fo2 Part, and if any one of the Plaintiffs have 
Title fo2 any Part, he ſhall have a Beton. 

But if this Conuſance is not good fo2 any Part, it is void 
fo2 the CUhole ;- fo2 they are Tenants in Common from the be- 
ginning: 5 Rep. Knighr's Cale is relied on by them, which was 
one Reſervation and not ſeveral, which Caſe J agree; but it's 
not like ours, fo2 the Reſervation was entire when the Rent was 
once reſerved, and. what followed was only to-ſhew the Rates 
of the Lands: But here the Gꝛant is ot 100 l. equally.to be di⸗ 
vided, (viz.) 20 l. to each, and ſo is the Habendum, which was 
not in Knight's Caſe, which was a Oemile of divers Houſes 
in London, fo2 Pears, rendering the yearly Rent of 51. 10s. 11d. 
(viz.) Foz one Houſe 3 l. 11 8, f02 another Houle 20's. Now the 


Reſervation was compleat eo. Inſtanri, 4 Leon 187, 188. has 


been cited too. Hill ſeized of a Cloſe called Broom: Acre, and 
of Two other Cloſes in Fee; he and his {Wife Agatha, and Ro- 
bert their Son, let Broom-Acre und the ſain Two Cloſes to 
Hutchin fo; 90 Pears if ſo long live, reddendo annuatim pred. 


Hill & Uxori ejus pro Bꝛoom Acre, 3. 4d. & pro una Clauſura 1. | 


& pro altera 20 f. ad quatuor Anni terminos, and a Re entry fo2 
Non⸗Pavment. Hill and his Mite dien, their Son (old the 
Reverſion of Broom- Acre,  rendzing Rent ta Smith: The Rent 
of Broom-Acre is behind; Smith enters and leaſeth it to Rey- 
nolds, who being ejetted, baings Ejectione firmæ, ànd Judgment 
was given foz him,  fo2 that they are ſeveral Reſervations, and 
ſeveral Conditions, and the Rent. is oziginally ſeveral. There 
is no Doubt, when--Two Cloſes are demiſed, Two ſeveral 
Rents may be reſerved. . So is the Caſe in Dier 308, 309. 
2 Rol. go. has been cited too, which is only fo2 the Moos [equally 


to be divided;) ſo 2 Crok. 264. No doubt Tenants in Common 4 ut, 


may join in Avowzy foꝛ Damage Fealant, and ſo in Treſpaſs. 


Tenants in 
Common 
may join in 
Avowry for 
Damage jea- 
ant, ſo in 


_ Chief Juſtice, - Suppoſe the lands had been [equally to be 


dibided,] (via.) 201. to one, &c. and there had been no Haben- 
dum, TUould they not have been Tenants in Common? Cer- 
tainip they had: Then where is the Difference? pere the 
100 l. Annuity is granted to Five equally, &c. The Habendum 
is one 20 |. to one, and ſo on, and there is ta be a Survivoz, 
but that fs by a new Gant, and there is to be no Survſvoz be- 
tween the laſt Two. As to the Caſe of Stukely and Butler, in 
Hob. 171, 172. where he puts a Difference where the Rents 
are reſerved ſeverally at the firſt, and where they are entire at 
the firſt ; but that Caſe is not yet determined, my Lom Hobart 
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Grants ſeve- 
ral and not 
joint. 


the ſubſequent Claviſe of giving it by Siirvivo? 


that it ſhall not, which is contrary to his erp2eſs Meaning and 


nz &c. (videlicet) Wit 


grants all Trees, Moods, Underwoods, growing in the Ba- 
hin the Gzounds called A. B. and C. 
If the Vidclicer were void 02 not, was theQueſtion, 


Carthu, ad idem. The Intent of the Gꝛantoꝛ was, That 
there ſhould be ſeveral Rents to the Five Gzantees, and the 
Court will erpotind it accodingly, The Intent appears by the 
Grant in the Pꝛemiſſes, the Habendum, and the Clauſe of Di⸗ 


ſiteſs ; in all which the TWows ſeverally and reſpetively are al- 
ways uſey, which makes it the ſame as it they were applied to 


each Perſon and Gant diffinifly, and this is proved by the Plead- 
ing of ſuch Tos in many 


their Mills; the | 
— their Jhterefts were ſeveral, Per Cur. Too their In 
their joint 


cteſts be ſeveral, yet the not grinding at any o 
Mills, is an entite Damage to both of them. 

And if thele (lows shall be taken fo in Pleading, to d 
that which otherwiſe would be jolnt, much moze they ſhall in 
Gtantes ; and if the Gzüntoz had iitenvey this koz a — oy, 
und vol; und ik it is an entire and joint Ozant, then it muſt 
fut vive in the Caſe ok the laft Two, notwithlkanving the Clauſe 


Intent. There are ſome Caſes that come up to this, Vel. 23. 
24. 3 Cr. 6 37, 65 1. Dier 308, 309. 3 Crok. 340, 34t. 17 Aſſ. Pl. 10. 
1 Co. 154. Bere agaitift Woodley. Jones 207. Is a ſtrong Caſe foꝛ 


us; but they all over-rule this: in thode Caſes, either in the 


PD iemiſles, Habendum o? Diſtreſs, 


2 ere is ſome Cod ablolutely 
joint; but here thꝛoughout the whole Deed the Mos are ſeveral. 
As of Knight's Cale, which was objecten, there the Land was firſt 
charged with an entire Rent, and then the [ Viz. ] comes too 
late; but if the Clo2ds had been ſeveral at the firff, the Refetva- 
tion hab been ſo too, amy fo it little Vitfers from Winter g Cale, 


14 Eliz. Dier. 308. and will not effett ours which voes not cum 


Purpoſe. 


Darnell, contra. This is a Joint-Tenaticy on the whole 
Deed, They have not anſwered the matertal Part 


under a Videlicer, and the Caſe of 2 Rol. 90. is not to the 


Caſes cited by us, 2 Rol. 90. Bird againſt Weekes; the Ditfe- 
| 4 | 


only retites his own Opinion there. Look in Moor 880. the 
Court was divided there as to:the Wow [| Videlicer J, Leſſo: 


ales, of which J will cite Two 
02 Thzee, „Sanders 115, 116. 1 I H. 6. 11. b. Raſt. 62 2, b. 625.2. 


Coryton and ary in Ackion againſt I. fo2 grinding at 1 
tlaration was demurred to, becauſe it ap- 
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rence appears to be taken by the Court, and there diſtin Pay: 
ments were appointed as here, and that was a ſtronger Caſe; 


fo2 it was on a Mill, and this is on a Deed. The Grant 


is joint of one Bent of 100 1. per Annum, and the Clauſe of 
Diſtreſs is, That ik the 1001. be behind, and not ik the ſeveral 
Rents of 20 |. is Arrear; ſo that this is alſo Joint, which 


Chief Juſtice,” J. dont know why a ( videlicer ] hall not gr. 


make a Separation, as well ag an Habendum ; 'and thts ts alſo 
ſeparate in the Habendum, fo it is to each of them and their 
Alligns reſpettively, fo2 the Lives of them and either of them 
reſpeitively. ' M vou conſtrue it to be a ſeveral Ozant, all the 
Parts of the Deed are ſatisfied, but not if it be taken Joint ; 
foz then a Payment to one would be a Payment to all, when 
the Deed limits 20 l. to each ot them. And how can it be con- 
ſtrued accoꝛding to the Intent, when each of them would not 


have a Remedy koz his 20 l. without Partition. 


Then the Diſtreſs is altn ſeveral, Ehe whole Annuity is 


reo. in -G2ols, but it is dikributed inte 20 l. gach ; and ag 
co the Survivox on the Death of the Three Firſt, that amounts 
two a new Szant, and it ſhalt not ſurdide as to the Two Laft : 
ov it it be a ſeveral Rent, the Arrears ſhall not ſurvive, but 


go to their Exetutos'; the Mos ot the Deen cannot be fa- 
tisfied-ynieſs it be made a ſeveral Gꝛant. Equalip to be divided 
docs not make it ſeveral, but all the Clauſes are ſeveral of them: 


20 J. to one, and ſo to the reſt; that hay been ſeveral, and that is 


the ſame in effect, though it ſays (Habendum) the 100 l to them 


to be equally divided; (iz) 10 l. to one, which is the ſame 
if it had been the Filth Part to one, and ſo to the reſt; 
which Cale, onerould-not have auomen tot 20 J. (as here he muſt) 


Let me have a Copy ot the ren, Kas it is let forth in hec 
verba ; ko; if on Oyer of the Deed. pon have avowed otherwiſe 
than vou ought; they may tale Apvantage"of-it though after 
Gerpick, as they maß ot any Ching that makes the Avowyp 
abateable, fo2 we mut junge on the whole Recozd. Achourn- 
wude King e Hornby's c. 
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fo? the Allowance of Letters * granted by king Charles — 
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Equally to 
be divided. 


ſelves, - You mut agree, That if it han been ſafd, Habendum 


After Oyer, 


if it appear 


the Avowry 
is abateable, 


tho' after a 


Verdict, Ad- 
vantage 1 
be taken 
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— s of the Lam Chief Idfitice Treby tos the Re- | 
W pn eee 1 
Termino Sandi Hillarii Anno 5 Sehn & Marc, 
| egi & Regin. 


Lond did q Emorandam, Quel oſephns Hmply de * 


venit ſcuram Baronibus de Scarcario wiceſſimo primo 
Perſons 2 2 hic * 

fn danny Patentes — 286 wy — 8 | 
Ang lie 'confet?. geren. 0 A A 
Dam. Carnier Regis Anglie 4 vono 2 777 

22 — <ooo ronfett." de annuali redditu five ſumma 


Milt #recens.: . Libr. Septenatein Solid. & decem De- 
par. anuatim ſaluend. re & percipiend. [ Anglive taken] per pred. Jo- 
ſephum Hornby Hered. ew. in per petuum deredditibus revenionibus 


Proficus & perqifit & emolument, & ſolutionibus reſervat. ſorgen. creſcena 
TU nuper Dom Regi Carolo Seeundo Fired 1h Save oribus 
pro ex five ratione debiti Exiſe || Anglice Day's of n ſuper 

Lpalat c Tilupmat & alios Liquares infra R Dom in. 
N Vill Barwici ſuper Twedams, wirtute 4 2 amenti facf. 
Anno Regwi ejuſdem nuper Regss Caroli ſecumdi duodecimo, Intitul. An Act 
for taking away the Court of boron and Liveries and Tenures in 


hog 


a. upon his 
(Quarteriatin uix. 00 Feſtum Annunciationis = Maris 2 
Nativitats Sani Fobummis A Sancti Mich. 4b & ee ; 


Dom. rhino ones ſub fiducia in iiſdem Literss | 
expreſsd, Et pred, Joſephus 5 — petit Literas patent. de records hic 
e Qua quidem Liter as putent. Barones hic veciperant & illas legi 
& ſub ſerie, verborum in iiſdem Literis patent. content. arial preceperunt, 
Ex ORs I ( wy - 4 
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Charles che Second, by the Grace of God of England, Stor- 
land, France and Ireland, King, Defender u the Faith, xt. Tol to 
whom theſe Preſenta ſhall cone, Greeting. "Whereas, ſince the Time 
of Our happy Reſtoration, dye have born involved in great and 
foreign Wars, as well for the Safety of Our Government, as ſor 
of Our Subjects; in 
the Proſecution wheteaf, We have been confirained for forme Years 


RR En ent ee 
to Us Poſture of Our Revenue, than ing 

each of them the ſaid Goldſtnichs and others, nin We ate 
indebted as aforeſaid reſpectively, and to his and their Heirs 
an Annual Sum or Payment anſwerable, in Value 
to the Intereſt of their reſpective Debrs, at the Rate of 
unds per Cent per Annum, ſor all ſuch Monies as are due 

them. The Conſideration Whoreof induced Us to command 
Treaſurer of England, to cauſe all the Aceompts of the 
Goldſmiths to be ſtated and made up by Richard W. 


4 


* 


Yearly 


* 


37 
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ic * thereby that there is due and owging by Us unto Our 
N * r Joſeph Homby of Lotwon, Gold- 
Pounds five 1 

8 to of One 
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in Capite, and by Knights Service and Purvexante, and foz ſet- 
tling a Revenue upon Pis Majeſty in Lien thereol. Know ye there 
fore, That We, for the Conſideration aforeſaid, and in Satisfaction or 
Licu of the ſaid Debt, or Sum of Twenty two thouſand five hun- 
dred forty eight Pounds five a and ſi Pence, by Us owing 
to the ſaid Joſeph Homby, and of Our eſpecial Grace, certain 
Knowledge, and meer Motion, have 4 and granted, and by 
theſe Preſents, ſot Us, Our Heirs and Succeſſors, do give and 
grant unto the ſaid Joſeph Pomby, his Heirs and Aſſigns, one 
annual or yearly Rent or Sum of One thouſand three hundred 
fifty two Pounds ſeventecen Shillings and ten Pence, of law- 
ful Money of England, to be yearly had, received and taken 
by the ſaid Joſeph Þombp,: his Heirs and Aſſigns for ever, out 
of the Rents, Revenues, Profits and Perquiſites, Emoluments and 
Payments reſerved, ariſing, accruing or coming, or that hereafter 
ſhall or may be reſerved, ariſe, accrue or become due or payable 
to us, our Heirs and Succeſſors, out of, for: or by reaſon; of the 
Duty of Exciſe upon Beer, Ale and other Liquors, within our 
Kingdom of England, Dominion of TUales, and Town of Ber- 
wick upon Tweed, > ovens of the ſaid Act of Parliament, the 
ſaid Sum of One thouſand three hundred fifty two Pounds ſeventeen 
Shillings and ten Pence per Annum;-ro be paid quarterly at the 
Four moſt: uſual Feaſts in the Var, that is to ſay, at the Feaſt of 
the Annunciation of the Bleſſed: Virgin Mary, the Nativity of 
St. John che Baptiſt, St. Michael the Archangel, and the Birth of 
our Lord God, commonly called Chiſtmas, by even and equal 
Portions in Truſt for ſuch of the Creditors of the ſaid Joſeph | 
by, as within one Year next enſuing the Date hereof ſhall, upon 
Notice of theſe Preſents, delivet up their Securities, and accept of 
Aſſiguments of proportionable Parts of che ſaid yearly Sum of One 
thouſand three hundred fifty two Pounds ſeventeen Shillings and ten 
Pence, for Satisfaction of theit reſpective Debts, according to the 
true Intent and Meaning of the Covenant in that Behalf herein 
after contained, for ſ; much as their proportionable Parts ſhall 
amount unto, and in the mean time ſhall not fue or proſecute: the 
ſaid Joſeph Hombyp, - his Heirs, -Execurors- or Adminiſtrators for 
ſuch their Debts, and the Reſidue and Overplus of the faid; yearly 
Sum of One chouſand three hundred fifry two Pounds ſeventeen 
Shillings and ten Pence, co remain and be to and for the proper 
Ule and Benefit of che (aid Joleph\Þomby,- his Heirs and Afligns, 
without any Truſt or Account whatſoever, the firſt Payment of 
the ſaid Sum of One thouſand three hundred fiſty two Pounds ſe- 
venteen Shillings and ten Pence, to commence from the Feaſt of 


the Birth, of our Lord God One thouſand fix; hundred aer 
FO] | | 2 Ix: 
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* And — for Us . | 
rize, direct and appoine Our High-Treaſurer, Chancellor, : 
Treaſurer, Chamberlain and Barons of Out Erthequer; and the | 
High- Treaſurer aud Commiſſionets of the Treaſuty e 
Under · Treaſurer, Chamberlain and Barons of the Exchyner, of 997 
Us, Our Heirs and Sucteſſors that heteaſter mall be, and all | —_— 
Officers and Miniſters f the ſaid Oourt, and of th eceipt ther | 1 
now being or that hetbaſter ſhall be, that they and every of them, i 
in their reſpective Places do ſtom Time to Time, dpon Requeſt = 
of the ſaid Tp p, his Heirs or Aſſigns, reſpectively N | 

form all Act 9 thiol ut aud due Pa 1 
ſaid yearly»Renr-6r So of- One — bu 
Pounds ſeventeen Shillings and ten Pence; to the faid Joſeph Hom- 
by, his Heirs or Aſſigus, as the ſume ſhall grow due and become 

able; and of every ſuch Part and Parts as the ſaid Jofeph Pow-- 
by, his His or Aſſigns-ſhall grant or aſſign to any Petſon or Per- 

ns'from Time to Time, to the Ttuſt and A A 
that Behalf herein contained, und as Occaſion ſhall * 
ſtrike, or tauſe to be levied or ſtricken in the Receipt & 4 os. 
chequer,” of Us, Our-Heirs and Succeſſore rc Time te Fime, 
Tallies of Pro or nt, or other Tallies, as the 8 
require, and as ſhall be deſired, upon the Commiſſi 
rers, Receivers, Collectors or Farmers of 
nue for the Time being or upon ſuch orh 8 
ought to be charged or d | dior accouritable'to 
Our Heirs and Succeflors for the ſume, who are here | f 
directed from Time o Time td make due Payment | 
—— of all ide ap Pom, Has 2 


ively, of all Parts cherecf, certal 
and duly, und on u he dd quarterly" Feaſt 7 


3 for ever hereaſter — receive the faid” 
Rent or Som of One thouſind” three hundred Lands 
ſeventeen Shillings and ten Pence; *herebyIgranted out of Our 
ſaid Revenue, without any futthet ot other Wartant tö be ſued 
ſor, had or obrained from Us Out Heirs and Succeſſors in that 
Behalf, and without any A /Itnprelt,"or other Charge to be 
ſer upon the Haid Joſeph Þ 5 his Heirs or or any of 
them, forthe ſame: And iſ it ſhall happen ut any Time hereafter, 
that the Rents, Iſſues or Profits of Out ſaid Revenue half be 
into che Receipt of Our Exchequer, or elſewhere, to the _ 
Us, Our Heirs or Succeſſors,” before*the-Tevying' of ſuch Tallies, 
or before Payment be made to the ſaid Joſeph Þonby, his Hes 
1 ns reſpectively, of the ſaid yearly Rent or Sam of One 
thouſand three hundred fiſty two OT nr ew og, 
ren 
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certain — —— 
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and truly paid and Kate hes Repo 
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rhefaid Revenue, duly, conſtantly, aud 
in che Firſt Place before aby of che ſaid” Payments, or any other 


$ whatſoever to be made out of the ſame And our Will 
N , for himſelf, His Heirs, — 


an ure is, and the ſaid 
-Execuirors, and Adminiftraters, © tWyenanc, grant and agree, to 
ach wich Us, Our Heirs and Succelſbes, that he the faid Juſeph 
Doziby, bis Heirs, and *Aﬀigns, ſhall and will at an Time or 
Times, within one Vent nent enſuing the Date heteof, grant and 
aſſign jonable' Furt and Furts of the ſaid Yeatly Rent or 
Sum of thouſand three hurideed fifty two Pounds ſeventren 
Sdillings and ten Pence, unte ſuch of his Creditors or others by 
their Appointment, as will he content to deliver up theit Secu- 
« rities, and take ſuch Aſſigumtents in Satisfüction of their Debes, 
according to the Truſts Meteln before expreſſed”; And that he rhe 
"Laid Joſeph Homby, his Heirs or Aﬀighs, ſnall not nor will, d6- 
ting the ſaid Space of one Year, make any Grittie or Affignrtiche 
of all or any Part'of the faid — % One thouſatid three 
hundred fifty two Pounds ſeventeen Shilfings and ten Pence, unto 
any Perſon or e. 8 49 ate 1 gold of the to | 
Dombp, or others rm as aforeſaid : Aud chat if 
| 2 ſhall at any or Times, within the of 
one Year and an Half now neue coming, ariſe between the ſaid Jo- 
k Homby, his Heirs, Exeeutots; Admiſtrators or Aſſigns, or ary 
olf them, and the ſaid Creditors otany of they, touching the aſſigning 
or diſpoſing of all or «ny Part & Parts 'of the mid Annuity oc 
"Yearly Sum of One three hundredfifty two Pounds ſeven- 
' reen Shillings and ben Pence 3 Thay then the fad Joſeph Homby, 


o 
a 7 


111 
his Heirs,” Executors, Adminiſtrators and Aſſigus, ſhall and will 


from Time to Time ſubmit themſelves, and all Matters and Things 
relating chereunto t 5 che Lord High Treaſurer, 
or the Commiſſjoners'of the Treaſury for the Time being, and | | 

_ ſhall and wilt obſerve and fulfil aff ſuch Ordet and Directions 3x 
*ns the Lord High Treaſurer, or the Commillioners of the Treafuty, .=_- 
ſhall om Time to Time make or give concerning the ſame. Pro- | s 
viced always, and Our further Will and Pleaſure; Intent and Mcan- 1 
8 ing 5 I 


* 2 2 * 


ä * 


— y | _ — X . | ; 
| Term. 8. Trin. 7 1 J. 


Part or Parts of the ſaid Nearly Sum ..6 


| humming — — — mane 

ing -is, and is hereby declared 3 be. Thar, all Aſügments do 
be made as well before as after the {aig 0 of pig "ts of any 

1 of, One t ihree 
hundred fifty two Pounds ſeventeen Shillings and ten Hence hereby 
granted, ſhall, within the Space of Thirty Days nexx aſter the Exg- 
cution thereof, he enrolled before the Auditor of the Receipt of 
che Exchequer, or the Clerk. of the Pellg for che Time 40 
the End it may appear what Aſſignments have been granted, and 


Pay ments may be madethereypon according to the Intent of thels pte · 


ſents, and that evety Aſſignment not ſo entolled, ſhall be of none 


Efſect. Provided alſo, that when We, Our Eeirs or Succeſſotsy ſhall 
at entire Payments have actually paid the full dum of Twenty two 
thouſand five hundred forty eigbꝭ Pounds five Shillings and ſix 
Pence, of lawful Money of, England, to the ſaid Joſeph Hoznby, 
his Heirs and Aſſigns, and to ſuch Perſon or Petſons to whom ſuch 


Aſſignment or Aſlignments ſhall be made as aforeſaid; e ; 


in Proportion cnn them; after the Kate of One hundred P 
Principal Money, for each and every Six: Pounds per Ann. Which 


they, every, or any of them reſpectively ſhall or ought to have 


and enjoy of the ſaid Yearly. Sum of One thouſand three hundred 
fifty two Pounds ſeventeen Shillings and ten Pence, hereby grant- 


ed by Vertue of theſe Preſents, ot ſuch Aſſigument or Aſſignments 


in Manner 


as ſhall be made and ĩnrolled as aforeſaid, and ſo after thoſe Propor- 
tions and Rates for greater or leſſer Sums as the teſpective Caſes 


Thall happen, and allo the Arrears of the ſaid Yearly Sum of One 


thouſand three hundred. fifty two Pounds ſeventeen Shillings and 
ten Pence, if any be; That then theſe Preſents, and the Grant of 
the ſaid Yearly Sum of One thouſand three hundred fifry two 
Pounds ſeventeen, Shillings and ten Pence, ſhall ceaſc ed void, 
any Thing herein before contained to the contrary notwithſtanding. 
And we do hereby of Our futther eſpecial Grace, certain Knowledge 
and meer Motion, for Us, Our Heirs and Succeſſors, grant unto 
the ſaid Joſeph Pozubyp, his Heirs and. Aſſigns ; and Qur expteſs 
Pleaſure is, That theſe Our Letters, Patents, and every Clauſe, 


Article, and Sentence therein contained, whereupon any Ambi- 


guity or Doubt ſhall or may ariſe, that the ſame ſhall be at all 
Times expounded and taken moſt favourably and beneficially for 


the Advantage of the ſaid Joſeph Pozubp. his Heirs and Alligus, 
and that theſe our Letters Patents ſhall be — and eſſectual — ö 


and ſhall be available to the ſaid Joſeph Þombp, his Heirs and Aſſigns 


reſpectiyely, for his and their receiving and enjoying the ſaid Ycar- 


ly Rent or Sum of One thouſand three hundred fifry twyo Pounds 
eventcen Shillings and ten Pence, with all the Arrearges thereof 
id, notwithſtanding the not reciting or not men- 

5 tioning, 
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on Rs ot 8 Date ot e of ſuclht 


le, general 
Fee 2 
And natwithſtandiug that no mention be herein of the direct and 
certain Vearly and other Refnts und Profits: of the Premiſes, or of 
the certain, true or direct Natate of ſach Rents and Profits, ot 
how ot in what Manner they ariſe, become due, or payable unto 
Us, Our Heirs and Stceeſſors Þ And notwitliſtanding the not men- 


2 in What date gde or , de due from — 
the 0 erh partieu 
th or e 


e * in the 

der 8 4 
8 che Statut ty the 2 
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ichen ng the - 4 of As" of this 
—_ iſhed\in\ the Twelfth Year of 
Revenue was, or was mentioned 
ſettled, and confitned umd Us, Out 

or an | Article, Claule; Sentence; or Res” 

Grant, o an AQ; Seauee, Octlinance, mation: 
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3 any Defect or Queſtion hall he found or made. 5 in the 
Validity of this Our preſent Grant, That then upon the bunible 


Petition of the ſaid Joſeph Hombp,: his Heirs and Aſſigas, We, 
Our. Heirs and Succeſlors, will be graciouſly pleaſed to make ſuch 


further Gr t, Aſſurance and Confirmation: oſ — ſaid Veat l Rent 
or Sum of Yd chouland three hundred fifty two Pounds ſeventeen 
Shillings and ten Pence, to the ſaid Joſeph Þomnby, his Heies or Aſ- 
ſigns, as 28 Our Attorney · General ſhall be approved of and adviſed, 
and by the, Council, Learned in the Law) of the ſaid Joſeph poꝛnbp, 
his Heirs or Aſſigns, ſhall. be adviſed and deſired; and wich ſucli 
beneficial Clauſes” therein. to be contained as ſhall be thought ex- 
dient and moſt conducing to the Perſormance of Our Ami ond 
Pleaſure herejn before declared. In Witnels whereof, Got” 


1 33 
© Quibus quidem Literis: Parenibus leckis pr ad. Joſphws 


$ Hotoby ion, 
22 Pogo e inſe idem Joſephus Hornby (cit. fait dec in 
joy — recent. quinquagint. & duarum 
. ee Solid. & _ nar, 8 ae Feogo & Jur. fic inde 
at, 7 Ms y, idm Joſephus Hornby poſtea, ſcilicet quinto Die Auguſti 
no Regni Domini 2 Regis) Caroli Secundi rricefimo tertis 22 
cltm:; pred. per qu r Sigilla ſur fg Wat.) cin . 
Bic de Record, Debit. j ©, Debit, 2 
eiſdem Bie & Anno alt. mentionat. pr int. men 
ooh revert 7 fat. Domino Carlo Secundo, ' Heredibus qq Sarge(ſo- 
rihus ſuis Sum. Sexcent, Libr. Parcel. pred. unnd Suns Wile 
trecent. quinguag int. duar, Libr, 3 Solid. & decem Denat! pr 
Jeiepho 1 I et. C. 7242 Car. il, iqere & ee wa 
77 e idem Jolc phus . conti adbac ſeit. ſeit. exif. n Ferde 


Jure de & in aunuali. Redditu fue. Aepingent. quinquagigr. . 
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Summa 
duar. Libr. {eptendecim Solid, & decem Denar, reftdlo n Ann Reds 
72 Arg Mille prevent. quingnagipt. duar. 7-6 ea Salina. 

dicem Denar. in Literi Patemibus pred. mentianat, & per taſdem cid. 


J ro pho ateprefert Conceſs & enndem. aunualem Redditum five Sanimam 
5 gent. e aue. Lily. Muren decimal c decem Derr. 

1 apneali Redditvi fi us Sum Mille rec, quinquagins. Adr. 
Solid. c decem Otmar, ene, habeve & een 
nerarum Patentimm pr = 537 6M oo yolk [5g 
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43 TT: by 2 cit, quod ip recepit & ſaidfa fait, 


carggiis pr ad. annuals. 2 | 
be 


949 dh. Lite, f tir Solid: & dm Denar. 

þ via 7012 die Hale 9 bears Maria Virginis, dun 
Regui Domini ( neper 2 Serundi trie fim quinta, quod 
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duar. Libr. ſeptenderim Solid. O decem Denar. poſt pred. Fefbum Aunun. 
elationis phe Mariz Virgins, Anno iritcfimo;quinto_ ſapran ff. Abit. & 
ſolubil. ad Feſfam c pro Peſo Natali Domini, communiter votat- Chriſtmas 
wit. preterit, ans 7 Regnorum difforum Domini Aegis & Domme 
feg ins nunc mode debit. & mmſolubil. exiſtic prafar. Joſepho Aotaby, s- 
Lie Sum, Cem. oftogint, & n Kl or" Solid. quinqus'Denar, G. 
| anius Obuli, pro uno Quartcris Ani falt, A Helen, Nativiritis Sar 
Johannis Baptiſte, Anno Regm Hitt (ruper Rigi) Chroli' Strand? tri. 
cefimo quinto, & fimil, Sum. Centum oftogingd © oe Librarum quuitr 
Solides am quinque Denariotum'&. wnivs Obuli Pro une hid Buarterid Ann 
Init. ad Feſtum Sautti Michaelis Archangel» Anno" LM 2 
ſepradict. C fimil. Sum Cmtim offoginta'& Libra quatuctr Solld, 
qvingue"Denariorum & unins Obuli, pro tlio Quartirio Ani Fit. ad Feſtum 
Natalis Domini Anno triceſimo + ſepraahit. & fimil.\Sum. Commune 
ottoginta & of Libr; quatuor Solid. quinzue Denar. & vu Ola, pro un 
Quarterio Anni finit. ad Feſtum Anuunciationiseate Maria Viroinis nh 
no Ragwi dicri (nuper Regis) Caroli Seeundivritefumo ſextd, g Hail. Sunn, 
Cant. otoginta & otto Libr. quatuor Solid. quinque Dendr.\&-wnine Obuti, 
pro «nd alis Nee, Anni It ad Feftunp-Nitvvyteis Seeds Jolaaiinie 
, ricgimo ſexto ſepradict. c fimil: Sum. Centune ettogints te 
Libr, quataor Solid. quinque Denar. & wins Obuli; pro 12 | 
terio Anni finit. ad Feftum Sancti Michaelis eh radars. | 
fox1o ſapradict. c furl. Sum. Centum oSogima & oft Libr. quatuer Solid, 
J Denar. & unit Obuli, pro uno alis Quarterio' Anni ft. ud Feſtund 
Niutalis Domini Anno tricefimo ſexto ſepruuif. & fimil. Sum. Cemmm 
oitogitine7 ocfe Liir. quatuar Solid. quinque Penar: & unins Obali; e 
«no allo (Quarterio Annifnit. ad Feſfum Anuanciationis beats Mariæ Vir 
ginis Awno-prims-(nuper Regis) Jacobi Setandi, & fimili. Sum. Gram 
octogints & octo Libr. quatuer Sylid.. quinqie Drnar. & ani OBI fro 
uno alis Quarteris' Anni fit, al Feſtum Natiwit atis Saniti Johannis 4 
liſte Anno primo ſpruiicr. On. finial, Sum: Cam oftorinita & obe Libr. 
quingue: Denar. ch wnine Obulig\ pro uns ali Quarterio Ami 
4 Feſtum San Michaelis' 4rchangeli Anno pr imy ſapradict. * 
Jimil.\ Sum. Centum: affine O e Libr." gu Solid, Junge Denar. 
u Obali, pre udo alis (2yarteris Anni ait a Fiftum Nativitatis Do- 
mini Auno primo ſapradict᷑. C mil. Sam. Gm « inta c ode Libr. 
nor Solid, quinque Denar. & uniue Obali,. U ano ulio Quarterio A 
Feu Aimniciations b Marie . — Anno of wocad's, "x { 
jaſahm nuper Jacobi Setundi Regii, of mil. Su., Cem. 22 . 
Lr. quatuur Solid: quinque Denar. & un Obuli," pro un lo (Quarterio 
Anni K e Fei Naivitati Sancti Johannis Aal Anno ſecumdo 
ſupradich, &. mil. Sum. Centum \offoginta & a Librarums quarady Solids = 
inge Dear, C ani Obali, pro uno alis Q rarrerio Anni Huis: ad Fan 
Sandi Michaelis &chengeli Anno ſcrando ſupradit?. & ful. Sum, O- 
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 Annunciationis beate Maria Virginis Anno tertio: Regni ej uſdem ( naper 


Anu, & fil. Sum. Cot off 


wo ſapradithe, & fimil. San: Tan uagints c 4. Lair gag Sad 
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w—_ e ——_ Suid kD & i Ola, 
fe alio Quarterio Anni fins, al Feftum Natalis Dowini Anno (:cunde ſi 
Predidte, & fimil. Sum. Contam octaginta.& are Librarum 
quingue Denar. & wnins.Obuli, Papa iy terry. ad Feſtum 


Regis) Jacobi gecundi, & femil, Sam Centam 
quatror Solid. quingue Demir. & axins Obuli, 
finit, ad Ham Netivitatis Sancti Johannis Baptiſte Anne tertio ſmradic. 

& famil. Sum. Centum oftoginta C amo 2 quatuer Solid. quinque De- 
nan. & wins Ohuli, pro uns alis Qnurterio Anni Init. ad Feſtum Sancti 


oitoginta & ofto Libr arum 


x Michaclis Archangeli Ano centio fate mil Sam. Centum ofto- 
Fits & odo Libr, quatuor Solid. quintzui Dexer. cx unius Oluli, pro uus alio 
Reurterie Anni finit. ad Feſtars Netalis Domini Anno tertio ſup! atlidÞo, & 
ferwil, Sum. Centum offoginta c offo Lilr. quatuor Solid. quingue Denar. & 


Marie Vireinis Anpo quanto Regni pred. ( 8 
V ſimil. Sow. — Miegitt & 4 ee 
2 e fro. 3 don end es ee 
$4r#i Johannis Hupriſl Anno arto ſupradity Sum, Centam 
olfoginto & ade Libr, Sola Denar. & uni Obuli, pra un 
alis NQgantanis Anni. 
82828 & f Sum. Corum acfoginta & oo Libr. 
quimgnc Denar. & unte, Obali, pro anc alio Qgarterio Anni 
Nun Domini. Anno: Domini Millcfumo r/erme_ofFogeſtmre 
wage hop offo Librarum quatior Solid. 

qu Drnat. & wniu« Mali, pro {2uarteria dai finit. ad Feſtmew 


Anenciations beate Maria Leue, Auns. Re 

Mariæ e e e fro Fw tun 
ode Libr. quateer Solid. quingue Denar. & mia Qbult, pro — 
terio Anni mit. ad Feſtum Natruitatus . 


Denar, & unian Olali, alto ()parterio ad Fe 
Michaelis Archangel —— — — — 


ops 


frame ingen. 11 Frere 
Heraby,. quad 3 HFaten. cool fre Ei 
5 Efelt. careivdem 'prefat. 3 * 
ales Kamm d ee ode Liam 
gk guinque Dem- & wnins Obalj, a Feſta: Alviunciatianis brate 
Fg: Aan N diffi (vnper Regs) oli rund ring fant 
Du — neem all praterit. 
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— cut ore. — 
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qatzor,Solid. 


pre uno alis Quarterio Anni | 


«wins Obali, pro uns alis (tefterio Anni fort ad F:fium Annunciationis beate 


ad Feſfum fand Michaelis ; Ati. 
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pred. mentionat. 4 pred. Feſte Natalis Domian 914: 


lords Hornby, Hered, & Afgr. ſuit, ad pred. 72 Fe | 
dict 4 Patientin tl. 1 
tienes ſet Ro Effect E e ſalbetus, 


5 _ 2 quoties C «qe requireret, : ad _ b. hujas Scac- 


aidlo annuali Redaus gn Cent. 
trecem. 2 inte & h Libr, — e 
r f 82m. [is 2 


inde deveniret, Debit, levaremur ſecundum 7 ng f d Di- 
refionem earundem- Literarive Pe, & fh Gun, HE | 
hujus Scaccarit, & quod 1 Res ge | 

per dit, Liter. Patem. & mne wary 

in ditis Lizeris P wenn, mentiedas. pro e fr of | 
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rr enmnch anna. Name. — & 4 225 
ber nation. | Anghict 3 
prad. Sum. — Jer — Lair: 
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Bondy prefa.. Garolo, Stunde, n Regi Auglize 5 1 . 


Fact. & pro qus Sum. ipſe idem Joſephus Hornby relaxavit eidem Domino 


Regi pred, annual. Sum. Ceæcent. Lil. Parſel. prad. annual: Sum. 
222 trecept. quinquaginta 15 de eee wn 2 dtcem 
Dewar, ſuperins, mentionat. \ 


1 
IH» 


Co this A dann; und : the an 
in Demurrer. 


Joſeph Hornby the Petitioner joined in 


n 


Hamby; whereupon the Attomey-General»bwught a Crt of 
Erro: in the Exchequer,Chamber.. \-Mote, Che Judgment” is 


ROS 0 EPR A IVR which is 5 follows : N 


O00, Rex & Dom. Regina une — Maris mind: 
verunt Tbeſaurio & Baronibus de Scaccar. ſuo breve ſuum clau - 


LY ker verba ſeiliget Gulielmus & Maria Dei Gratia Anglia, 
Segtiæ, Ftanciæ & Hiberniæ, Rex & Regina, Fidei Deſenſores, e. 4 
Sens, fr & Baronibus ſiis de Scaccar. ſuo ſalutem quia in Re- 
corg, e redditione Judicit loquele cuzuſdem pe- 
Hornby, qua fuit in Curia noſtra crm 
t. Batoni naſtris de Scaccar. noſtro Teide 


rioais cujuſdam. 


Regni noſtri, primo erhibit de ocatione Qua- 
& Hæredibus ſuis conſect. 1 cujuſ 


82 reddit per eaſd. Literas Patent. per eundem — 2 


Joſepho Hacby, & Haredibus ſuis conceſl. ſolyend: & pereipiend. 
3 UN; ny + ſolution. ſurgen.& provenien. nobis, Hered, 
Fong & ratione dehit Exciſe, ſup. potum Lupulat. & 


dit. pro Ha 22 Anni finit ad Feſtum Nativitat. Do- 
Beg: Ap primo ſupradict. error. intervenit maniſeſtus ad gtave 
. 3 m. —.— in Statuto in 2 to Deb Ed- 
nuper Regis Angliæ tertii, itoris noſtri apud Weſtm. 

i ſui triceſimo primo . it. inter e eee 

tu . 1 caſbos Regers aur alias Perſonas 
en ubi quis queritue de errore facto in Seacear. Cancellar. The- 


iciariis & aliis peritis talibus.qualem ſibi videbiturfore 
cari fac, coram.gis — Dotn præd. ad audiend. Inſormationes 
ſuas & cauſas Judiciorum ſuorum & ſuper hoc negotium hujuſmodi 
debite fac, examinari. ke ſi quis Ecror invent. fuit iſſum corrig & Ro- 
| a N Poſtea eos in dick. Scaccar. ad Executionem inde 


N Patent. Dom. nuper . is Carulſ — | 


Liquores nec non Artearag. "ejuſder Annual. - 


venire Fac. coram. eis in aliquam Cameram Conſilii juxta Scac. 
& Proceſſ hujuſmodi extra dict. be nyt ſibi Ju- 


umen, vo- 
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ſis Februarii- venire fac. Lt quod Comm 
| | '; Procell, pred; 
ptæfat. Barones ulterius 
um & aliorum periter. hujuſmodi ſieri fac 
Jure & ſecundum formam Stat. præd. ſuerit fachasci T. nobis i 
Weſtm. 19 die Febtuarii, Anno 
| Record, 8c Proceſſ. de quibùs i 
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| - Regine, .nunt general. | : 
Regina in hac parte. in propria Herſona 
ſua pro eiſdem Dom. Rege & Dom. Regina dicit quod in Recotd. & 
in c præd. nec non in teuditione 1 per 
rd. VIOrac. it n elt ertat : Id hoc videlieet quod 
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quinquaginra & duarum U ſeprendecimm Solid." 1 decem 


Denar. reſiid. præd. 3 mille tricen 4 
quagint. duarum Librarum) ecim Solid age N 0 


idem reſid. redditus ſeu aliqua inde parcel. de Vene ebit e. | 
cundum formam & effectum Licetarum: pa rent. n e 
ſionarum Thefauraram, Receptor Colleftor five firmarum 


| Hacedirampay Reyention, de le Exriſe, pro: Officiarum/t byjus 
Tcaccar. pro tempore exiſten. ad quos Levae;Talljor. in end ſtexept. 
pertinet ſeu pertenebit de tempore in tempus ad tequiſition. ejuſ- 
m joſephi Hornby, Hæted. 8 fſſign. ſuorum Levenpit ſecun- 
dum formam, efſectum &c directionem Licerar. parents: predict. & 
ſecundum curſum dict. recept. Scaccar. falvo ſemper jure” Regis 
d Reginæ nunc ſi, Bec. lues is eg maniſeſte eſt matum! Hrat eſt 
etiam in hoc quod per . prexd1(apparern qu judicium præd. 
bare reddit, reddit exiſtit pto Made. bag Horaby 


em Dom. em 8. Dom. Reginaifi ubi per terre 
by oy Ky Mee um W FR pro 1 
Rege & Bp Regins n prmlat. Joſ 3 
ge 3 erben waned 


Dow. K. . & Bom. Ne "Regia dicit g 


ac in recotdo deen R mani 79 op 


| — * dictor. Dom & Domi Ragmæ pes eidem 2 
Dom. ene petit judiciumullod ob res pred;:8 alios in 

Record. & Proceſſ. exiſten. tevocerum adaulſetut & penitus pra uullo 

a ene, 12 etiam breve dictot. Dom. Regis & Regine ad py ama- 
by - p1faty; um Hornby. eſſnd. — prfſat. Dom: Cuſtod. 

22 Sil Angl. &. N heſaurario eertum diem auditur. 

Record. ac Proce errores. Et ulterius ad faciend: 1 


quod fuit juſtum in * n Et ei concedirar, & 


Super quo idem Joſeph! Horn dien q 12 
cell e mY enen Ja gr de & ſupe 


in Lege in who eſt exrarum. / quod curia al "Dom. Regis 


& Dom. Reginæ nunc hie procedat tam ad examinationem Record. 


& Proceſſ. — uam Materie ſuperigs pro erroribus aſſignat. 
ſed quia Curia __ advilari in pr antequam, &c, Ideo dies 
dar. eſt partibus ptæd. in ſtatu quo nunc fon ulq; a dig Paſch. in 
unum Menſem proximum Anno quarto Regni Dom, Gulielmi & 
Dow. Matiæ nunc Regis & Reginæ de judicio (uo modo audiend. eo 
quod Curia dict. Dom. Regis & Dom. Reginæ nunc inde non- 


dum, &c. Ad quem diem dene hie partes præd. & ob cauſam 


pred. habend. diem ulterior, in ſtatu quo nuac uſq: in Ota. 
Sanct. Trin. ad Judicium ſuum ind audicnd. eo 2 Curia hic inde 
nondum, Cc. | 
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But thut which 1 Hall hear oe on, 1s the Judgment, 
which J think to be very ertraoWinary, and ch as the Barons 
could not give ; fo} * de Rot Think that they can award the 
of the of the Exchequer. Then J take thts 
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of the Caſe. 


o ig Poph. Caſu utrino. 


Precedent that ever. any ſuch Aion 
my Lom Coke, in his 4th lnſtit. 11 6. 
ſo does Plo. Com. 186. und 2 H. z. 8; 
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that great: 
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So that J take it, That. the. Treaſurer map iche 7pleaſeth 
pay theſe Annuities to the Petitioners j kt werber he will vo 
it oz no, is left to his Contcience and Diſcretion, but be can: 
not be kompellen ta it but by Authonty ut Parten. 
Then this Wemedy ie not warranten by the Courſe of the 
Exchequer; ik there were anp fuch) Uſage theres. J agree it 
would be the Law of the Land, and lo is Rawlins's Caſe; 4Rep. 
and Plo. 32. but there has been no ſuch Uſage there; and in 
this Point J'roncur with my Bꝛother Lechmere, who, perhaps 
has the greateſt Experiente in the Court ot Exchequer ot ah 
Judge that ever lat there; koz J thin N lately heard him lay; f 
was Sixty Peats'finre he-pzattiſed chere. 
J have Reaſon" to think whatever z. Plowden»ſays,-that 
theſe Liberare's were granted upon Petitions to the Ring him: 
ſelt, and not to the Barons; you may ſee abundance of them in 
Ryly's Placits!Parliamentarig. It appears inbeeb in Broke,” tir. 
Talley. de Exchequer T. ver Eb. 138. that upon Deliverp'of: this 
Uirit to the Officer and /AﬀſetÞ/ in the Exchequer; an Action lay 
againſt the Dfficer- fo? Non · Payment: but that ever it could be 
n againſt the Treaſurer oz Chamberlain, was never heard 
N * 1 | 5 ö | Noni 18.0 ANG x N 
But ſay then, there w A Claule in the Patent which em- 
powers the Treaſurer, &c. to make Payments; &c. and this 
they call a Perpetual Warrant, © nu. 
But this males againſt the Petitioners: Foz ik it is i, 
h y do they prefer a Petition to the Barons ot the Exchequer? 
It᷑ they tan haue their Debt without u Petition barely upon this 
Patent, whert where is WOzant, a Command, ann Ularrant: to 
the Crealurer and Othcertz to pay the Boney, (which, ſay they, 
. amounts to a\Liberacc)-then it's a'vain Thing to ſue in the K. 
chequer fo2 à Judgment: Foz it cannot be. pzeſumed, that a 
|  Liberare under the Seal-ofiithe Exchequer, Teſte Chiet Baron 
. Hould be of moze Force than a Liberare under the Seal of 
_ Eagland Teſte meipſo. Reg. 1111... 
To clear this Point, it s neceflary to enquire into the Power 
of the Court ot the Exchequerr.ẽ 
The Power . J do agree that they are ſupzeme Audit oꝛs, and have Autho: 
of the Court ᷑itg over the King's Treaſure, but it is in tranſitu, as upon the 
of Exchequer Sheriff's Accounts, 02. any other of the King's Dficers con- 
 overthe  cetning the dunging im ok the King's' Revenues into the Ex. 
lury. chequer ; but when the Boney: is there, it is in its Center, 
and the Barons have nothing to do m. th it, they are only Con 
duits, but not Pꝛoducks, 2 Inſt. 181. 4 Inſt. 115. and it would 
be of dangerous Conlequence. foz ſo many to have to do with 
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there is — a CUlow of this Matter taken Notice of + Which t 
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end ſuch 17 in the Pafbug, and that thoſe Petitioners 
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cedent fo2 ſich a Po Fi ce to which 
the has ſo great a Regard; A. there is nothing in the Law 
cb, ſo guarded, and ſo ſecured, ag the Ning s Inheritance; 
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fem 8 Tin. 9 W.4. 


where that is concerned, there mult be-Prtician-3ls divie) an 


Jnquiſion found, beſides Searches, &c. ſo careful: is the Law 
ok the King's: Jnheritance and Revenue 


But now here the King maſtioſe.his Freehold without Triat, 9 


which his Subjetss:ſhall-not do, as appears: by Magus Charta. 

In the next Place, J ſhall anſiver: the, Caſes, which: indeed 
give Life to the pzeſent Cale, arm ate the Foundation ot it. Firff, 
as to Nevill' s Cute, J obſerve the Petitioners Council do 
not agree in their Title to it; ſome ſay; it was graunded on a 


Petition ot Right; others, that it was a Monſtraus de droit; 


: RT EI-00s 
e true it is, M Plovden is pꝛetiſe and expꝛeſs 
in the Point, though it ſeems'to me to be but his amn pzivate 


Opinion: And J muſt tale che Bolbneſs to ſap, that he is 


miſtaken, as will appear from theſe Books, 13 f J. FL 1 

4 Ed. 4. 23. b. 1 Leo 190. t And. 253. Savile 135. all: which 

Caſes happened but twelve Pears after Nevill a, and pet are con- 

trary to it. By the ſame Books and the ſame Rentons it ape 

Ven * Wroth's Caſe ought. to haue un renn 
eri, Kr. 7: ll 

Therefoze I conclude, ' That this Judgment given by the Ba- 


be reverſed. fs: 07-4 912” 
Videinfra, The Argument ofthe Lam chi Juſtice Hotr, contra. 
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hat argued lat, um that Does f her 2h encring of the 
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gs to the Firſ Quuettior; J bold the Gun to — „ a 
all that have argued here, have concurren in the fame 5 
J do conkeſs this is the great Point of the Cale: but ſo much 
has been ſaid to it, that little moe can be added: But J mutf 
ſay ſomething to it, though'Jcannot but'repeat. | 2 00 

J hold that King Charles Il. might charge this Bunch or bis 
Ae, . 0 ker, 


rons of the ExcheJuer s an erroneous Judgment, and ought co 
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| Whether It is, becauſe the King was ſeiſed of an Eftace in Fee of this 
and in what Royenue; fo2 to ſuch an Eſtate a Power of Alienation is inct- 
King the dent, Lit. Seck. 360. And J take it to be the Intent and the ex- 
4 


ing ma 
ien his 
venue. 


Liberty of alienating and charging this Efate. | 
King under a Truſt; fo2 notwithſtanding that, he might alien it: 
So ſeveral Kings ok England habe founded Cozpozations of 
charitable Uſes, and pet theſe Perſons tncopozated might, not- 
withftanding uch Truſt, alien their Eſtates; ſo may Dean and 


Chapter / theirs ; fo map a Biſhop: with the Conſent of Dean 


and Chapter; ſo a Parſon, with the Conſent of the Patron 
and Dzvinary, might have aliened the Land of which he was 
teilen in the Right of his Church: But the King has no Bo- 
dy required to confent'to his Alienations. To ſay, that he m 
alien by the Conſent ot the Effates of the Realm. is ag mu 
as to (op, be cannot alten without an Az of Parliament, whi 
he may clearly be LA 


And indeed 


this Revenue comes to the Ring by Purchaſe ; 
fo2 he gave a Recompence ko; it, (viz.) Part of his ſtanding Re- 

— HIP the Profits that did ariſe from his (Wards and 

But it is objeed, That this Power in the King of aliena- 
ting his Revenues may be a P2ejuvice to his People, to whom 
he muff recur continually foz Supplies. J anſwer, That the 

Law has not ſuch. dichonourable Thoughts of the King, as to 

imagine he will do any Thing amiſs to his People in thoſe 

Things in which he hath Power ſo to do. | 

But that which J inſiſt on is, that it is abſurd in its Nature 
to reſtrain the King from a Power of alien ng his Revenues of 
which he is ſeiſed in Fee. It is againſt the Nature of the being 
of @ Ring, that he ſhould have leſs Power than his People; 
fo2 befoze he was King, he had Power to alien. Now when the 

Crown deſcended upon him, he is ſeifed in Jure Corone, and ſhall 
he then have leſg Power over thoſe very Lands than he had be- 

foe the Deſcent of the Crown ? Shall he now be diſabled to 

alien by being a King? This would be againft a common Pꝛin⸗ 
ciple of Law, That the Deſcent of the Crown takes away all 

Diſability," Pio. 105. Dier. mat: 

Then it is repugnant ta the Conffitution of the Government. 
Duppoſe a King ſhould be under a pzeſent Danger of being in- 
vaded, if the King cquld not raiſe Boney by alienating his Re- 
venue, the Nation might periſh; foz he cannot otherwiſe raiſe 
Money than by an Ar of Parliament, toꝛ which there might = 
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preſs CUows of the A, That the King ſhould have a Right ann 
It ig no'Objeion, That this Revenue was given to the 
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And there ought to be a Power 1 

Perſons that deſerve well, for Rewarus ann Puniſhments ate 

the, Supporters of all Governments ; and it has been che 79 


ſtant Mage of the Rings or England to reward 
ſer bing ot the Government out of the Crown\Revenues. 
Penſions, and giving Eftates to ſuppozt the Citſes ot . 
and ether Dignittes, Seid. Tit. of Honour 8 38. 7 Rep 1. Cal- 
vin d Cale. Jud this has been allowed of ty Ax of Pättlamer, 
af.appeareth by 34 F 8: c. 0. 
Wut lame perhaps will ſay,- J beben talkin little to the 
vg ; fo? that they do not deny thavtheing might allen bis 
emelns, oz any Lands that came to him by Deſcent a 
— But ſay they; this Revenue was ſettled by An of 
riiament on the Crown, and cheretoe it cannot be aliened, 
But J do not ſind anp ſuch Diſtinckion in dur Law-Books, no; 
any Authozity from Connnon oz Statute Lau, that reftraing 
the Kings * en rom auenung eee e ee, 
5 bo the Lands in ancient Demeſis they ſeemed moſt appꝛo· 
paiated fo2 the King's (iſe ot any of hig'Revenues ; 'for th 
_ ſeveral Puwileges all relating to che Ring, as not to 
pleaded out of the Manno?, tg be/freyidf Toll fo} all — 
concerning their Suſtenance and pusbundzp, not to be 
nellen on any Juqueſt ; and pet notwithfanving all this ble 
Lands were always alienable, and ig ghet Lands-are alienable, 
what Eſtates in the Crown are not allonable ? Aud our Books 
do take Notice that theſe Eſtates" are ullenaule, and do i Fitz. 
N. B. 13. c. 166 f. & 226. Stamford Prer. 38. 14 
"Then what Reaſon can be given why ſome Eftares ſhoulb be 
aliened, and others not? Why map not the King as well alten 
theſe Eſtates as he may the Flowers of his Crown, as ap» 
prarg in the Abbot of Strata Marcella'g\@aſe ? Fo? he may grant 
a County }alatine, which has Jura Regalia ; ſo he has granted 
a Power to pardon Treaſon oz Felony, &c. Indeed thefe 
rogatives are reaſſumed to the Crown by the Statute * 9. 
but the Gzants were not vom. Gy An 
Then if an Eftate be ſettled on a-Subjex' by un of Purim 
ment, it will not be denied but that he may allen ſueh Eſtate, 
and why -ſhall not the Ring have the lame Puwilege? ＋ 4 
pears in Fad, that he has always done it; ſo all the Lands that 
belanged to the Abbies and Honalteries were aliened by the 
ZE ng, 
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they they were given ta him by Att of Parliament, | 
neval (Wows;:98;4t-48: here: So the Gyſtonis' have 
1 — ＋ and charged by the King, um pet ther 
were granted to him by A of Parliament. The Authbozſties in 
our Books are full to this Purpoſe, as 21 Ech Js 5 — 
PL 45 2. 4 Inft; 45. Davis , 14. Knighron 1684. ; 
20 „ But i ig objeFed,-That this Revenue was givers i Leer 
3 Inheritances — were unglienable, (wiz): the CUarvs, Livexies, 
= , Puryeyan ie e 

WE: Tho hom the Nature of theſe Inheritancegican fie Miher(- 
_ tances of another Nature J cannat ſee; but enn thele uber 
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tances were always in Effect alienable, fo2 they might habe been 
teleaſed. The Hing s ant to be free of Puluge, Sir Themas 
Waller g en 1 in Capi. & and PULL | 


* | Revenues could not.be-aliened, as era ann BraQon ;' biit"thele 


= & c ct 4.238 T6554. 
hy — Opinions have. been urged; which ſay that the Crown 


= bn Books are only Oꝛnaments to the Lam; they are not idol in 
8 as Authentick; eſpecially where the Pzaftice has been always to 
= the, 72 But Britt. 8 . is otherwiſe, and ſo is Seiden 3549. 
A 52. And Bratton himſelf in his Second Book, c. 57. fee 
2 8 9 = 96 another Opinion, |where he ſaith, That even Res ſucræ 
we are älienahſe by the Common Lam, tho perhaps'by-the Canon 
4 | lap they are got to be alened, So the Statute ot Bigamis, c.7. 


5 not alien his Lands o Revenues, it cannot be imagined but that 
6 | he would have mentioned a Thing ſo remarkable, eſpecially in a 
1 Time when there were ſo many Gꝛants made by the Crown, 
tho indeed at that Time there were many Aﬀs'of Reſinnptfon 
made, ag there were befoze and after, as in 6 H. 4: 4. and in 
the Eime of King Henry:the Eighth, Ke. which are a great De⸗ 
monſtratien that thoſe Gzants could not be — '02 avoſdep 
but; ol At ol Parliament. | i! 
Fee-Farm Jt is objeited; That. the Fee-Farm Rents in the Time of 
by grant-. Ring Cho es the Second were granted by m ot Parliament; 
Parliament, but they might have been granted without that act; it was anly 
and why. mane 10 encourage Purchaſers, to male good the Letters Pa- 
tents beyond all Scruple, and to nn to ſuekopthe Ar- 
Amen. N 38.4% en 4 
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| allo admits that: the King may grant away his'Revenues; For- 
9 teleus in his. Boch de Landibus Legum Angliz, that the Govern: 
3 ment is not only Regal but Legal and Political, and then vil- 
—_ courſcs of the-Particularg, wherein the Regal Power is te- 
: | ſtrained : And if our Confſitution had been lo that the King could 
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"Tie n of Reto, Kell. ts. Moriftrans de droit, 02 
Ouſter le maine, (which is all one in Effect) always lies mere the 
Title 02 Right of the King appears, ag well by Matter ot Be- 
„ as Ae King's tles 5 and IF appears my; Solder Cale, 
* Allo it's — That 4 Monftrans de droir tes in the Exche- 
quer! Jthifik there i ud Doubt of that. 

It ts ohſetted That the Petition thouldbe firtt ſuedtotheKing : 
Bit by theRecows in RMy's plarita? Parl. 35 f, 4%. Sramf. 72. 
tt appears, that theſe Petitions ol Right have been ſurd to the 
- Court of King'- Beach But inderd this Petition viffers from 

thoſe ; AS. being 'vnly by May of COT; ther — 
ud n Wan ehe den., n 
LI 335 er 01 A 

The next benen is, That in this Precedent there was: a 

"Liberare:- oo RI Ane CRT wot 03 men wing? F 
1. This Writs in its PatureaWleit of Wlowance, Reg. 192. 
but this it does mot give any Wanner al Surisdi on; fo? 

the Court may hold am, and pweceer withont t. 

2. But the next Aer that A give'to:this;:aud which may 

be Sätisfato to ang bop, is che Statute of ; R. 4. c. 2 
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rhe Barons mand, Wikhoit ang ait or Letter from: che Ring 4 fo is 
2 = 4 Inſt! 110, Do thun J tale it to be vy plain, that the Ba- 
—_ De rons 5 might proceed here without any Writ at all. |» 
mands. Us & 21 
+ een abſt the Writ houw-have ben arte 
SET + 703396 0 2196 3:3 
— But this needs not be; fo2 the Treaſurer hath nothing to 
do with Civil Pleas, Reg. 137. 
Indeed Fitch.” N. k. 149 oth mention the Treafurer': But 
that ie a common Ettoꝛ, and the Mrits nerd not be ſo directed. 
It's true, as my Lom Coke obſerves, Chat the I egitimation of 
oo. Caſe may be ſuſpeied that has no Caſe of Kin to it; and J 
gree ko that Rule: But think J have found out ſome Kindzed 
pꝛelent Cale, und that is the Caſe in Coke's Eocries, 93. tit. 
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>< oro pleay, Bene cognoſcunt captionem Averiorum & 
Catallorum in Loco quia dicunt quod Averia præd. &c. but 


- Holr, Chief Juſtite. Ceate of on, That the Omiſſion 
it's true, the Jury might hau nern chargedwith the D 2 | my 0 
ner beg at e, 3 Demuerer wap juilnedapon the 
ages” found; "and Judginent/thexeupon ; ark 

Demurrer is determined: And that comes home to 0 1 fs Rol. 

RS int in the Caſe of Burton und Robinſon in Sid 246. whete 
„ againſt the whole Tenoz and Reaſon of Cheney's 
ago, whete a (Urit was awarded in ſuch Cale; (0 that A think 
> Berga, foz taking live Cattle, nd leere Stacks 1 
OE. — Chattels ; but Wr any voy 


Curia. It's ill: 0 though they. nl ee o the Cognifance 
Whole, yet they do not anſwer the Cihole ; fo that they are of all, and 
thaxt in theie Jutiication. FE the e be nies; k it is leb 
wong in Part, * f 3 . 
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E den Judgment ie all gb; w 
Judgment final F Seba i 5 fl to — he feng 
dk all, umd tu unt de but for Part. | 
We'll conſider give. 


— Cadmo m . Tripe: 


© 


Chief Ju 
Let Fivyment be 


yen th wats the ue en 


las Kendale, 89 
NE” E e Habeas Cor it appeared 
— de d e e F 
o© lis the Secretaries of State, fo? 
tgomery, cgomery, (who was tu Cultodyfo? High Treaſon 


Showte moved, That they might be viſcharged, their 
not being Legal. Firſt, Becauſe a Secretary of 
Juſtice ot Peace; and as a Secretary of State, 
take a Recogniſance to pzoſecute ; and therefore tis 
he ſhould have Power to commit. 
| true, fince Sir Lionel Jenkins s Time, it has been 
the Secretaries of State to take Bond. J have 
Ruſhworth's Collections, and J cannot fir one Pꝛe⸗ 
r 
be preſumed, that Sir William Trumball was a Ju- 
eace; tm it appears that he was Secretary of State, 
did make make the Commitment : And truly, J _— 
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ment by Se- 
cretary of 
State. 


Commit- 


by 
god, 
ounctl, 


commit ; and that 


tl could 


fo erat, pet 
foz the Time 


gone 


ways beeti received to be 


moze ancient than the Pytvy-C 


8 14 17272 
1 1 7 
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E "Es i Fre 


838 
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" "Lads to wakes Commitments * 
ice of Peace to commit in C 


erben Fl nb ot be exe in the cer as the 


mult be in Jndiaments, 


wy Showre. ret u bn ts dae du len He 
Patty in his Cu 
him; and then to 


being falſe. Jmpatſonment againft 


Fault at all, fox it was''to free den com one that bad nothing 
e INN 


- Hole, Chief Juflice. The Lam indem woes not tale No 


however, if a Ban reſcue another 


en why — a Secretary of State have Power by 
map what authozity has a Ju- 
of High Treaſon ? Jt's not 
given to him by any Statute; and truly J cannot fell from 
rhe ls Common La, en Conſe 
an Common lane which rech amthozife Mots of 
the Peace to. commit in ſich Caſes. "rap 


But their ſtrongeſt Seren Ceens to be That the Nature 
of the Treaſon. is not \et fozth, as whether it be foꝛ levying of 
Treaton, conſpiring of Treaſon, 02 any yore Species of 


SET, e ot © 
a n char ed it to 
Eſcape, is Treaſon. : 


\Chief Juſtice. Suppoſe this Treaſon be fot Coining, be 
would it be Treaſon to alt ſuch a Perſon to eſcape? "I 


, The Queſtion ts, Whether this Man be 


— Does it 
128. * apper to us, d this Orne, 


Hole, Chief Juſtice. — my Lo Chief Juſtice 


Hale, at Norwich Altzes, * — =" 
c eac 


es eaves br hed 6 Cale is no 


—_——— TD. 0.CLLKo © << 
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- Peace might diren a-Warront to any-Perſon — — 
aun in a Caſe that came befoze Nam, there che:Warrant was d 
directed to the Conftable « tas Pariſh, e Warrant to 
ther Parilh 3 Ld pb -— any Man to 


execute. | 


- 29 at another Day this Matter was ain zebat 7 2 
N eee „ 
M = mg and certatl the Decretaty wiper 


. a tm „ 
Law, ft was not Judicial: And there habe been Jnſfances, where - 
Junges dave given different Reſolutions under their — 
from thoſe which they have e 
an Obligation of an Oath; and with Submion, ; 
Davy Council cannot commit, fo: he cannot 

| it feems againft the Reaſon of our | 
ſame Officcr- ſhould have 


Commitment; foz-mp Lowd in 2 Inſt. 3 * 
all — — | 


vindicates the Liberty of the 

Commitments ; ko it's 

on. a, Pa the Ring of 
— 


That ea an ne u: Here nus be d 
may examine upon Oath ; but that one Pub- 
do ſo, J do not find any where.- In Prin's Animadverſions 9 
4h Infticures, there is a notable Nero, when the 
was impeached by the Commons in Parliament, foz a 


on [everal Lois of the Counelts from with 1 


„ 


Term, 8 Nich 2 W. 3; 


„„ „ 


Pod not have han Recoutſe to the Iglo, hav thi 
8 vp-Council themteives ſuth u Power fo commtt. J confeſs 
the Pzivy-Council may cite; and ſo may the ella: Court 


-- ſimmon, but they kanne comm. > 
A2 s to my other Exception in z loft 705. it is Caf, That a 


new Gaol tamnot be ereſten without" an ad of Pat 

*Þow then can the Houſes of theſe Melleng ers is as [51 
' Paiſons ? I think there are 42 Yelſengers, "an if thelr Ne 
© *Hobld be awful Places of Confinement; there would be ſo 
many new Gaols 02 Paiſons creftcd without authonty of Parla- 
ment, which ought not tobe, 5 Ed. 3 Ne 68: In the 12 Rep. 129. 
- fndeed a: Meſlenger "iS mentioned, but nothing ton” be _ 
From thence, that'he'd therefore keep Pubnn 

Oo that if Sit James Montgomery was-not in legal Cuſtody, 
the-alfiſfing of him tb eſcape is no Fault; there are other Pla: | 
tes of Confinemetit befives Befſengers Þotiſes, that have been 
- -queſtfoned whether ther be Pulons oz not; ſd it has been voubt⸗ 


: ed, whether the Cowet ok London be u Pulon 02 not within 
” He Habeas Corpus At? 


' — The Coker i mb ben be. 


N Exception was, That the Carrant — 
the Creaton is; and there may be a'Treaſon, 
* begin of which is not Treaſon, as the Pabouring of Je- 
fuits, 02 Counterfeiters of Money, "it's only a Miſpziſion of 
Treaſon, Mp Inkerence is, That it Str James Montgomery 
was charged with ſuch a Treaſon, the aflifting of which would 
not make me guiltyof Treaſon, then my afliftirig him to eſcape 
is hot Treaſon, 12 Rep. Dier 296. a. | 
Then if the Intendment be general, it ſhall be taken foz the 
Liberty of the Subjeck; ſo is Vaughan 136, 157: where it allo 
appears, That the Retomn to an Habeas Corpus, ounht to be 
certain ; and ſo it was reſolved in Buſhell's Caſe. So that if 
it cannot appear to your Lozdſhips to be Treaſon, with Sub 
miſten, we ought to'be bailed within the Habcas Corpus At, 


|| Levins, Serjeattt. Ad idem. I Sir James Mongomery him: 
rar were here, he muſt have been ballen, by Reaſori of the Un 
certainty ot the Crime expꝛeſſeb in the Warrant ef Commit- 
Babe e a worſe Cale than he himſelf would” 


* * 


 foze the aiding and afiting 


"Tm 859 Nich 7 W . 5 83 
—V—— — —— 
ben Retoms.in all Cale ought tu be-particular, and cer: _ 


tain expreſs the Cauſe, Mo; 839. - There are ſeveral Caſes bepenicular 
ziſoners- committed and delivered per Habeas Corpus; and Cain. 


| the Retozns ol the Officershaving Cuftody of them in the Fleet, | 


Tower, Gate · Houſe, - and all; certain. 
Then the Om Lam is, That all Commitments-ſhail-be-to 


the Gounty Gaol,” Britt, — 9a. Capt. Norwood's Cale; And the 
Statute of 5 H. . that Juſtices of Peace ſhall cammit tu the 


County Gaol, is but declaratozy of. the Common Lam; and à 
Meſſenger 8 Houſe certainly is not the County Gaol ; Indeed a 
an may be committed to a Meſſenger s S 14 bours, 

while the Matter is under Examination. 
here is a Cet in 1 Leon 70. where the Power of the.Se- 
cretary of State is queſtioned, but J am loth ta-medvle with 


it; and J think: we need not have mave all hat Stir about it, ad 


we only deſire to he bailen. 2 ſi 
tis plain, That the Warrant mug be legal. wal 
And my Lam Chief Juſtice. Hale, in his P ea of te Crown, 116. 
is as plain, That. the, Reſeuer tall nt be arraigned till the 
Paincipal be attainted ; Then if it be be true, that Sir James 
Montgomery 18. 4 it's mamliy eee e fop theſe Perſons 
ever to be attai # 4.3 3G n | Ane i N ; {al 
þ —.— Anm ks nee In ia 
- dttomey-General, Leads 1 70. Habeas 0 
ed ta; the Steward and Marſhal ot the Marſhal 


where one is committed by one of 
the Pazivy-Council, foꝝ in Caſe the Cauſe. ot the Com 
mitting ought to be ſet doton in the'Retom ; but where the 
Ae by the whole Council there no Cauſe nern 


It is objecten, That the Treaſon not being 


erpeſs | 
of him cannot be A 


Con; 


5 


lay they, This Creaton might be foz harbouring Jeſuits, 

terfeiters of Coin, &c. — nn rags is not an 

1 1 ut with Submiſſion, the alliſting 
any of theſe Perſons is Treaſon, ns thrle Fats vere mave 


a rem 
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think it's not necefſary to 


inſert the 
pecies o 


there muſt be the Attainder 


On Trial of ' $0 J 


y mentioned there; J do a 


Acceſſarp, 


Warrant of Commitment, the S 
diced : But here in Tr 


e Acceſ- 
uſfuall 
the 


ſary, 
tain 
the Princi 


der of 8 
muſt be — . 
duced, 


0 
12 
: 
= 
: 
£ 
- 


wall be commſttey 
„ fo2 then no Man could 


be committed to the Tower, Gate · Houſe 
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Le 
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88 
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ght, than fon Neceſity 


platniy reſolved ; and fo it is in « Leon 71, 


FS 


e for Dei 


eaſon have varied in all T 


1555 
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215 


Fats have been expꝛeſſen, and 


hh 


THR. 
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A, that n Party map better take out an Habeas — 3 2 | 

vou il find in my Lo2d Chief Juſtice Hale's Pleas of the Crown, 

That the ing of other Pulons is -Felany? | Noto conſider 
this, That if an Ack ol Parliament make an Offence Felony,” 


be Felons; then-why ould. 
RPR 
But 992. Attomey 5 J 
not to have ſperified-what | 
had committed it-2-Ag-fo2 
conſpiring the Death of the Ring, 02 
mies, &c. then the alliſting 
under the ſame Species of Erea 
Then tis a great Doubt with 
aver that he did aually commit the 


a Attomey-Genra. With Haran 
to. ſay in the Marrant ot High Treaſo 


SUR. Indeed, in the Jnptment we 


r Lone RE _ — of —.— Treaſon, 
n nor ee e e 7 deviſe 


Rokeby, Jultice. Certainly Gonferueook he Pacer the el Taten. 
| axe have committed, - and 


Tem S. Mich. 7 W. 97 | 
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n; that the Party was 
muſt allevge f. „ 
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 Dath, is incident to big Office; 
cretary of State is in 
and may as well commit now, as 
Law : But indeed it ſeems to me, 
cauſe it is not erpzeſs'y what Sant of Treaſon 
the Beſflenger, 7 — 
Jaſon, Wenns a Gaoler. 


Eyre, Ju A it renſonable that 
A yon the Whole 4 think 


Chief Jultice, . Then let * bailed. 
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Young verſus Rudd, Poſu9 Will. Rar. 78. 
2 , dock 4} a $2 l a 


Ndebicatus Aſſumpſit, unn a Quantum Meruit: t 
The Defendant pleaved in Bar, Chat he gave the Plaintiff 

a Beaver Pat, which he accepted in Satigfalton- of the Debt. 
The Plaintiff teplied by Proceſtation, That the Defendant 


did not give the Hat tnSatisfattion; and traverſed, that he did 


accept it in Satisfation +'And upon Demurrer, 


was an immaterial C 


*5 Rep. 117. 


It's was objecten in the Behalf ol the Dekendant, that this 
raverſe, becauſe the Giving is the diret- 
ing Matter, which ought to have been'traverſed, .and not an- 
fwered by Pꝛoteſtation. Like the Reſolution in *Pynnel!'s Caſe, 
which was an Aﬀton of Debt on a Bond, of the Penalty of 161. 
fo2 Payment of $1. 108. on a certain Day. The Deffn- 


dant pleaded, That befoze. that Oay, he at the Requeff of the 


Stiles 239. 


1 Vel. 192. 
1 Brownl. 
109. 

1 Bulſt. 66. 
a Cro. 254. 


the Debt; but betauſe he pleaden the Hayment or the 5 J. ge- 
nerally, and not in full Satisfaction of the whole Debt, the 
Plaintiff in that Cale had Judgment. 
And there it was held, that the Manner ot Tender and 
Payment chall be direed by him who makes it, and not by 
him who accepts it; ſo that tis not material, how the Perſon 
to whom the Thing is given accepts it: Foz if tis accepted, 
it muſt be as the Giver ended it; and therefoze the Plaintiff 
ought to have traverſed the Giving in Sattsfaiton;. fo2 that ts 
the moſt material Part ar the Plea, and ought: to have: been 
put in Tfſue; tis true, ¶ ie hav been after a Uerdi#, the Si. 
ving and Acceptance might have been taken to be recip2ocal 
Ats, (viz.) that the one would not have accepted it, nnleſs the 
other had given it in Satistadion: But upon a Demurrer, tis 


E contra, fo? the Plaintiff. Either the Giving o2 the Accep- 
rance of what is given in Satisfation, may be traverſed ; this 
was the Opinion of my Lo2d Rolls, though he held it mote pꝛo⸗ 
per to take Iſſue upon the Payment: But if the Acceptance 
in Satisſaction is traverſed, there will be no Occaſion of anſwer- 
ing the Siving. | | 


'Tis a Rule in Philoſophy, that quicquid recipitur eſt ad mo- 


dum recipientis; and there are Inſtances in Law to this Purpoſe, 


as in an + Adion of Debt upon a Bond. The Defendant plead- 
ed, That whereas the Plaintiff was indebted to him 2 a 
| | oad 


Plaintiff paid him 5 1. which he accepted in full'Satisfazion of 


TT NT ET COT PI 


"erty S Mach 7 W. z. 


Land of Lime, it, ng. agrery: een ahem; den tin Dei, 


dant ſhould acquit_him. of the Lime; and pet the Plaintiff 


ſhould * accept it in Satigsfation of the Bond, and avers, 


that he did accept it in Satisfactiqg of the Bond 5 and upon De⸗ 
murrer to this Plea, tt was help i: Not becauſe the Defen- 
dant had pleaded: the Acceptance only, and not the Giving in 
Satiskacton; but betaule he ought to have pleaded the Agcep- 
_ tance Satisfation of the Sum mentioned in che Condition 
of the Bond; unh not ot the DN _ could 
not be viſcharged without a Specialty. 


Curia. where a Spind is picabed by es cf ä tis 


imable; but ik the Concom is not — by giving and 
receiving, it cannot be pleaden in Bar ta the Aition ;. Therefoze 
E it, 0 ein oe that the Thin 


pleaved, Mon of Die made-any 
he Plaitf replied That Facle-div-orant'a-Rent-Charge in 
to the Defendant, in Satisfaizlon of dis Title; and lo he 


made @ Compoſition, The Defennant; proteſtando, that Earle 


non conceſſit pro platito dicit, he M not: * accept it in Satisfa- 
Aion 3 and it was adjudged a-good-Plea,. without-traverſing the 
Gant : Fo? as. in that Caſe, there dum not be any Compo- 


ſition without the Conſent: of the Parties, which vepended pure- 


ly upon the 11 the Defendant denied to be in 
Satisfaction ot his C So in this Caſe, the Denial of the 


kation; and theretoꝛe Judgment GP (01 the — 


Smich verſus Crompton Q 


125 ation on the Caſe fx nogiigently keeping his 
whereby the Plaintiff's. Þouſe was burnt, there 
doubtful Evidence given at the Trial befoze the Chief 
at the Nis e anne a Qervit oz the Deten- 


dank, 


Acceptance implies, that the Thing was not given in. Satis. 


—_ 


Term. S. Mich. 7 


> 
. 
. . _- 


the Books. 


It was moved ſeveral Times fo2 a nem Trial, becauſe the 
Evivence was very Doubtful, upon which the Gervitt was 
Men againſt the Plaintiff ; and it was inſiſted on his Behalf, 
that though tis true that in an "Infomation of Perjury where 
the Defendant was founy Gulity, the Court would not grant a 
new'Trial, though it appeared there was no Reaſon kz ſuch a 
Uerdid, unlels the King's Council would conſent to tt; yet in 
an Action of Debt brought by an Inkonner, and a Gerdi fo2 
the Defendant, the Court may grant a nem Trial, becauſe 
the Party hath an Jntereft ; and this is the Difference taken in 


It might be a Thing of fll Conſequence: if. | ould not be 


in the Power of the Court to grant new Trials in Caſes 


where there are apparent Reaſons fo2 ſo doing; as where er- 
cefive Damages are giwen fo2 Mods, o Where two Uerdits 
— L_ given againſt one Defendant, and in many other 


grant Trial, but odered an Jnfozmation Sir John 
Jackſon ; upon which he was found guilty, and find rooo Marks, 
Aterwards a new Trial was vented in the Pzincipal Caſe. 


Plummer verſus Lea. 


()®? E Alexander Holt recovered a Judgment Anno x7 Car. 2. 
i. abs oa and had a Teſtatum Sei Fac' to the 

They appear and plead; and there was a Aervi# againſt them 

at the Al5es in Suffolk, and Judgment thereon. 

- Mterwatys Holt became a Bartkrupt, "and the Commiſ- 

fioners afligned the Oziginal t to Plummer, who now 

moved the Court, that it might be entered to entitle him to the 


. 


Benefit of the Judgment upon the Sci Fa, which was ruled ac- 
, codingiy, without bzinging a new Sei Fac' quod nora. 
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tus querithe- de 
Joſhua Jinſon/, 
do portatore in 
enſtodi Mar Mareſc' Dom. 
Regis eoram ipſo Rege ae 
pto eo videf᷑t . cum 
Joſhua decimo ſexto die 
Anno Dom. 169 
& bemper 


tallotrum & pro eius proſicuo bo- 


na & caralla quarumcunque — 


ſonatum hujuimodi cariacon r 


quirend a Wakefield, in * . 
Ebot' uſque ad London, &a Lbn- \ 26930 


don præd uſque ad Wakefic ', videl't. in 1 & War- 


pro meroede proinde — 2 — Eunat 


prtæd per totùm i 


don pred vide! t in paroch 


3. & diu — 
r poſtea fuit & hucuſque 
exiſtit Communis Portator An- 
glice Carrier] bonorum & 0. 


ativgria f Angli 


pris. Sc præd 


A 4 ©. vs, . + VU OA 


$5 10 * 

$$) oy: 
93 nde u d 
S heap ſui dam 
num nom eveniat üllo modo, 


_— idem Johannes codem 
leto die Martii Anno 
Dom. 18 apud Lon- 
bea - 
t de grcubus in Narda de Chenp 
| polſeſſionar? fuit de Vonis &c c- 
rallis ſequen' viz. de una pixide 
avetl Bor] & 
centum peciis auri vocat 
Guineas , Legalis monetæ An 
Er r ROY 
Johannes fic ade” 
poſſeſſionatꝰ exiſten todem 'deci> 
Lin ſexo die Martii Anno Dom. 


eallict apud London 


m ph cums 


rare & carriate conſuerit, eum in eadem eniſten 'prfar' Joſhus - 


que pet legem & co uE tdinem ad carett/ a Londot, 
Cuſhue ad | Wakefield: 
portaror Votjetuit &.c4-i. com? Eborurh pro meteede ſalvo 

i bong & une ſceure cutland & ididem 


hujus regni Anglia quilibet um 
munis 


tallorum 


e 


- - — e 


in exdem exiſten? m & ibi- in Paroch' & Warda ptæd "AY 
dem ad portand' & deliberand in & catalla ill extra manus & pol- 
forma prxd' recepit & habuit ſsſſion ſuas caſualiter perdidit 
præd ramen Joſhua. ad aliquod & amiſit quæ quidem bona & ca- 


— ** pixidem talla poſtea ſcilicet eodem decimo 
po prd' cegtnar peeiis ſexto die Marti Aono Dom. 
Line le cx6pg. be: ſupradicto in Paroch & 


— — deliberavit ſed pixis da ptæd ad manus & poſ- 


pred & præd centum peciæ auri ſeſſion ptæd Joſhuz per inven- 
Cunat in eadem exiſten' poſtes, tionem devenerunt pracd? tamen 
ſcilicet decimo ſeptimo die Mar- Joſhua ſciens bona & catalla præd 


Trover. 2. 
Nar. 


1 Roll Abr. 


tii Anno Dom. 1693. ſuptadicto 
apud London prad' in Paroch' 
de Warda przd' pro deſectu hon 
cuſtod' A . perdit & 

, fuerunt ue etiam 


ſen e 1 
ſex- dampaum iplius Johannis 130 & 


codem decimg 
to die aller Anno Dom. 1693. 
ee n London, ,prad* 


12 


the ſame Declaration. 


Dalton — + aas, Hts 


bie bas an Aion an the Calainought againſt n 
Carrier unon the. Cuſtom; oP allo 4 Hroter wwag-laid in 


uit ptæd fore bona & caralla 


Johannis & ad i 
—— de j — 
pertinere — — tamen & 
fraudulenter intenden'- præd Jo- 
hannem in hac parte callide & 


bete deci 1 
. e ul 


| pd * Joba . — 
ohann ius 
iſit, &c, nondum 2 
. & catalla ult mentionat 
* ſcilicer decimo ſeptimo die 
tu Anno, Dom. 1693. ſupra- 
digs apud London præd in Pa- 
roch & Warda pred ad uſum & 
commodum przd” Joſhuæ propr - 

um .convertit & deſpoſuit ad 


ia um, 2 
Noa cul hucicum pro Que 


43437 
5 


30 


11 
4-4 


- Upon Nat Gully pleaded there was a dam Punk, 
and ft was moved in Arreſt of Judgment, e 


L Thattheſc weredifferent Ations, andought not tobe joined 


in one and the ſame Declaration, faz ons i groundey upon a 
Contrat in Law to which Non aſſumpin is the proper Plea, and the 
other upon a Tort, and tis fo the ſane Reaſon that a Trover 
_ Indebicacue alſumpli ought not ta be joined, W 


„ 


* - F 
my 
H - ———ͥ— — —_ we ” A - * ! 
— — — eee eee 5 
N « __ 9 * 


Ten S.. Irin. 7 W. © : 91 
| — — — ena ere — conan ID — 
mas Sad on the Caſe Ard l 
the late June goes to- = 20 
But Not Guilty . Ihe tothis dn fox an- 
cently rhe Defenba eferdant plead et 1 the Beg am 
_ eco ven bat 1 anton e ce 
"Contrait, au fh ce Qurhoairy of the Calk befmem Boſen 
aid Sam (gba 4 
dn Sennen and an Ann kh un Auanit and þ were Bird verſ 
- Joined, and the»Plantif had a Uerdiz,.- but the Court was of 2 


— Hob. 


© Dpinian'that-this e the get P)ecevent; cor they-@ver in Da. . n 
mages, ann therefo2e they avviced on ten dat June Winch was 235. 

of Opinton that it was not gods. 

To which it was That tt-was my Low Hobetr's For the 
Opinion in that very Caly, thut the Declaratiort was good after Pint 
a Gerdi, and kbar of late uu Amon hab been 2 ag ant a * 
Common but Trober was joined with it. 

Aﬀton on — — and not ig an White ver- 
Þo ching te a Contra; aud ale foz C Se 8 ſus Reſden, 
Defarvont's Ule were jommed together. Upon Not 1 2— G. a0 
ed, the Plantiff had Judgitient, though ze might-have — c 
to the Declaration; it being double, but by-pleadinif the general 
Iſſur, and that being founvgaint vin; (mane txDexiaratiog 


0 Treſpaſs fo2 beating his Sertidnt, eien At verſus 
amiſit, and an Action on the Caſe — pet go arcitffottied Rane, * 
to biet Sheep, were jolned in one Oerlatation, and the 
had Judgment; though it man be n Aueſtion whethet- 
Will lap fo2 the lat 02 not, for tis any n Negligente to let the 
og loofe, foz which Teeſpaſs will not lar. 
'Tig not the Cotitraf which entities.theÞlaintiff in this Cie, 
ta tis an ation ground a a Forty 4 the Tlie and Judg: 
ment. are the lame in both. 
*Tis true, thets mag the he Det Idue, aum creme Sid. 244. 
in the Cale uf Macthew Ann Hopkins, And the Jungment was 
atreſſed not kon the Reaſon noi — berauſe the Plaintitf 
had alledged, that the Defendant was a Carriet an — ol 
May, and that he was poſſeſſed-of the Goods on the 5th or M ell 
on which Day he diddeliper chem, lo thot it pid not appeat he 
a Catrier un the Day ok the Delivery. 

Theſe.are-not ddten if different Natures, and eherefore they P 77 
niay de4ofnev +4ndthelike dach benyaons in man other Coſes, 6. 
as Debt upon Bont an Detttins; webt ſoiney; 46 ne wilt ApS 


ura penal Statute, and an Indebicacus aſſumpſic ny oe — 


o 


ES 


4 


* * 
+ & @ *z -+ % 
— 


ſus Beale, 


Sid. 223. 


8 Rep 86. 


Wright ver- Tythes 


| F owns as in che other. . 


and Non aſſumꝑſit pleaved” 
tinuance to ſo much as related to 
Opinion ot Juſtice Twiſden, That if 
Guilty, it might habe gone to both. 1 
Agreeable to this ig'that Diſfinitioh taken! 
that in Actions real founded upon a 1 | hit 
one Uirit to recover Lands, to which he han ſeveral-Titles:; vr 
in Perſonal Actions, ſeveral Torts map be;compeehenyed it ” 
Declargtion, begauſe-.in; theſe there fs yot ſp much Regard to 
7 | REY : 


Teſtatoris, it 


2 7 LE e 


Beloꝛe the Statute de Bonis Aſpottatis in v 


was a Dueſtion, Whether an antun woulp-lieagaitiff the Exe 


cuto2 of. g Carrier? But now'tis not hound. 


Curia. ff 9-Plaintif cannot join dug, tens whith'tehuite 


teperal Jſſues; lo that the Queſtion now is, Niherger Amon may 
be joinen where the ſame Pleading will ani mer barh d 

In ſuch Caſes as this, the Defendant in kannet Times'din 
plead. particularly to the Negled,, but it hag been lacely riged, 


that Not Guilty is a-goad Plea. 


But it ſeems ſtrange, that Debt aun Derinue ſhouly be joined, 


becaule tholg:Attions-hape vifferent -Jubgineuts. 


* the fit Debate of, this Cale, they incliiy tz rhe 
{aintiff; but afterwarys; when Juſtice Rokeby came 

Court in Michaeloras Term folfoiing, they were all of Opitilg 
that-theſe,were viſtint-Attions, fo2an Ackion againſt a C 


Carrier; upon-the:Cuſtoniof Evgland,/is not ſo much upon.a 


Torc, as upon a Contrait,-fo by recetving the Goods, and ta- 
king a Reward faz the Carriage, the Defendant implicitely un- 
dertaketh to deliver them ſafely, and therefoze:the Law tiaplies 
a Contra to anſwer the Aalue, i robbe. 

The Caſe of Marthew, and Hopkins the Carxier of Tiverton, 
was-upgn the common Cuſtom: af the Realty, kor negugentiy 
carrying a Bag of Mool, in which was zol. and in th 
ſame Declaration, there was a Trover fat the fan g donen, any, 
was held that theſe were different Arens, and ought- nor! 
be joined, which 18 the Cale in Point, ſo 8 .Ftven 
foz the Defendant. 7 1 1 47 Wy 


We 28: 152,42; F * e bs. * «f | 2 1 F 4 
. ® | 1 bd 3 Charles * 1 
Alice Maſters, Adminx' .of Maſters, 
4 ' "©. 1 FG 4 4 


Ndebitatus aſſumpſit againſt Lewes, and Now r 
ded, the Cauſe was tried befoze the \Fititice of B. R. in 
eee 

lde 


* 


* 


7 A N 45 


= 


LAS. 1 . 


» 2 


"Terms Think a w.. 3 5 - 5 


a That Maſters was indebted to Gosfright, — Lewes was 
indebted to Maſters who died Inteſtate. 

- That the Defendant; after the Death of Maſters, tereived 250 
due to the ſaid Inteſtate fo2 Mages, as Maſter of a Ship, 2 
befoze any Adminiſtration was granted to the Plantiſf, (fo that 
was conteſted by Gosſright) he levied a t againſt the arch. 
biſhop of Canterbury, as Owinary, tot the Debt due to him. There 
was a Nihil retoꝛned in the Sheriff's Court of London, and upon 
Four Summons there was a Sci fa' and Judgment againſt him, 
and the Money of the Owinary was attached inthe Defendant's 
Hands, which was afterwards condemned and reeeived by Gos- 
frighr 2 Then Adminiſtration was granted to the Plantiff, who 
| bought this Action againſt Lewes, and had Judgment to recover. 
But whether the Point in Law was a god Bar to her Action, it 
muas referred to the Dpinion of the Court by the C. J. himlelf; to 

whom it was referred at the Exial. 

It was argued, That ſuch an Attachment was well warranted 
by the Cuſtom of London fo2 above 150 Pears; that there had 

been no Mrit of Erro2 in all that Time bꝛougbt upon any fuch 
Judgment, neither was there any Pꝛecedent tothe op java 


The Dbjexions againſt it are, 

| . Fir That by this Peans the Aminiſtratoz will be liable to 
vit. 

Secondly. That no ſuch Action will li in the Sheng Court 


againſt the Owinaty: 


fs to the Firſt Objettion. this cat be no Devaſtavic in the 
 Adminiftrato2 ; fo2 if he is ſued, he may plead plene adminiſtra- 
vit, which will be good, eſpecially in this Caſe, where no Goods 
came to his Poſſeſſion, 4 
Then as to the Second Objetion, by the Statute W. 2 ®: lui. 397. 
cap. 19. the Ddinary was liable foꝛ any Debt ſo long as he 
had Goods in his Hands, which act wag made in Affirmance of 
the Common Law. Now till Adminiſtration was granted, the 
Dpinary doth repzeſent the Perſon of the Inteſtate. 
There are many Cuſtoms in London, which are allowey there 
and in no other Place; as, arreſting befoze a Debt ts due, & c. Calthrope 
and they are the pꝛoper y of their own Ufages ; and this 27. 
Court will pzeſume that they have aited actowing to Cuſtom, 
unleſs the contrary appears. 
So in London, an Executo? ſhall be charged to pay a Debt 8 oy 
upon a Simple Contrat of his Teftatoz, and this was held a — vel. 


reaſonable Cuſtom. & fn Caſe. 
V b FE con- ng 


r 3 th td. Se. 


| oy 


doo 2533.4 4018 © ee £1 Une = LE 
E contra.. 
{of* The Pleint' 2 unter hows: th Arcbbiſhop; nt be 
tis ſummontd, which sught not to be; fo? che Boney being in 
Lundon, the Biſhop of London (i any Boy) ought to be ſum⸗ 
moned: Bath che cher Quemon is, TAbether this is a Suit 
within the Cuſtom ur Foneign Attachments in London 
An as to chat Batter, it was argued; 'That this is not a 
W. 2. c. 19. reaſonable. Cuſtom53\for at Commorr Lam, befoze the'Statute 
of W. though the Denar could not ſie fo2, oz releaſe a 
Debt due to the Inteſtate, vet he might tele ſuch Goods which 
5 be toum to be in the Inteſtate g Poſſeſſion; and diſpoſe them at 
his Till, oz to pfous Ates; and it was a Queſtion i whether 
Debt would lay againſt him if he did otheraile; fo2 the Credi⸗ 
toꝛg ot the Inteſtate coum not call him ta Actount, becaule the 
Law did adjudge him the 1 7 Ong to take: Care of: the 


Ie 
| **Tis true, the Cümmon Law ums a little better in this 
Matter; but now by that Statute, Debt will lie again him fo2 
ſuch Goods: which ſhall: come to his Poſemon, an the Reaſon 
which is given in the Statute, is the ſame which was befo2e 
fo2 if the Owinary will intermeddle with the Sands, be tall 
F. N. B. 120. Account” as an-Execito? ought! ta do; and this: is the: very 
B  Otound of the CUrit in F. N. B. A Præcipe A. Ep'o Lincoln ad 
cujiis Manus Bona & Catalla qua flier. B. qui obiit Intoſtatus, ut 
dicitur Devenerunt, & c. And fo2 this very Reaſon, it the Onuna· 
ry dies, his Executo2 wall be liable, 

No it he cannot be ſued but where the Goods af the In⸗ 
teſtate Devenerunt ti his Poſſeſſton, then the Pleint bought 
 againff' the Archbiſnop is imong; fo2 he han no Goon ot the 

nteſtate in his Hands, and is a meer Stranger to the Suit 
Judgment; and theretoze is no | pd ve agg Co? 
- which Caule this Attachment is op 
31 Ed. 3. c Since the Statute: 3x Ed. 3. the 8 c 
11 | grant Adminiftration to the nett of Kin, which he refuſe, 
B. — — or 1 to compel him. 

ow Sa t ought againit-an Ozvinary tu whom 
the Right- of granting Idminiftration — —— — 


but here — 8 con⸗ 
demned to = befoze he knows any Thing of the Suit. | 
| The Cuſtom ts, That if the Defendant; who is really th 
_ Debtoz, appears, the Attachment againt the Garniſhee will be 
| ' biſcharged, and then he muſt put in Bail to render his Body, 
A 5 


< 


. 
a 


; pay the Coy ; bit the Archbiſhop cannot | 


be conmelies"t# bil eſther; 
The Authozity whith: 


in this Cuſtom, 


ed Rod 


this Caſe, is in Dyer Dyer 247. a. 


247. where one Toft was indebted to Foxcroſt, and R Pl. 73. 


wag indebted to Toſh, wh dies Ar. e ed 
Avminiſiration to Marſpaſlz then Tarent levies: a 

London àgainſt de Opmngry, @iv.ugort a Nihil retozned, ag 
-Caſe, the may; attachen in the Dans ot — #1 
ſon, and recovered paid to Foxcroft, and the os 0 
baought an gen of dz it. 

The Ocfendant-pjedved ſhe — Foxagn Attachments 
in. London, and all; the Matter defore. mentioned, EVR 
Demurrer to the Plea, the Plaintiff "hay Judgment.” /- 

Now though Anuiniſration: nns granted in that Cate before 
the Pleint Tevied again the Owinary, which was not in this 
Cale, yet the Reaſon: of that Judgmentmay.govertt This Cale: 
Becaue the Owinary can have no Aﬀion againſt Wilkidlos the 
Garniſhee, to recover the Debt due to the Jnteffate, therekoꝛe 
no Atfon ſhould ite againſt him; ſo in Foo EF Cale, becauſe the 
©winary cannot ſur, tis ukreatonable ould be ſued, and 
the Cuſtom will not extend to make 2 liable to luch Suit. 


4 * u Ut 4. 
Cris. The Kenſonnby ney is e m un ban. 
. is to maße the Denton ap | us. of 
99 the Defendant Lewes muas — yov » to the Odi 
| 5 e agg the Je 8er rk by entring 


nt againſt the Archbilhop, to-whom there was untbing 


There are, ſeveral Cuſtoms in London agattiſt Law; ag ar- 
11 . the Ball without a Sei fa 02 Capias une 


a this Cuſtom cannot be ſuppozted by Reaſon ; and! 
their Cuſtoms are confirmey by AX of Parliament, vet ſuch | 
ſtoms which are contradiitozyto. Kealon, and ta the 1 — 
of the Common-Law, ſhall nat be allawed in R R. Aft 
in Michaelmas Term following it uns held, that no Action dd lie 
, Ugainit the Archbiſhop, and P de bee OY, 1 . 
| Caſehad Judgment. .. 


yer 


119 bw 1 


* TA 


PvE Defendant was arreſted. ona Sunday; baer et 
the Marſhalſca, and nom the Court was ET vilc 


him; but it was denien, and 1 
kalle Impziſonment. * 


Wie , — 


Cro. Eliz. 
Moor 910. 


"I dent an Plough 92 Pall 
2 Cro. 576. 


made as + was which ie kung 

Aren, Sa io a qualified to be u Conſtable, was 
Electus to 9 iſlington'; and that 
of ie, but Vi nt r 


Lat mayo Fine Eontae a te e 
"pub ei Lites? 19 2 


— Pariſh ot Kippax, where he vivelt, - arid he had five Acres of 


e 


Thereupon the 

England, no Tpthes ought to be pala to: Agiſtment of Cattle 
And now a Potion was made fo a-Pzohibition, becauſe the 

Plaintiff cannot libel to the Agiſtment of Cattle, but fo2 ſuch 

as are fed in the ſame Pariſh, and not eiſewhere ! And the Pa⸗ 

ſturage of Cattle uſed fo Þugbandzy in the ſame Pariſh is not 

Tytheable, mand} ee e eee 


KR 
Da the other Side it was ſaid, That the Parſon 'is-td have 
a Poofit where the Pariſhioner hath Jath any Benefit, and that he is an 
Jnhabitant wherever he hath Land. 
But the 21 not grant a Prohibition upon the firſt 
— bit 3 to amend his Sugge⸗ 
by adding he had Arable Land in Snjlliogron, and 
8983 — which vas amend. ra. 


w 1 
LY 5 - 3 * 4 32 
* as " a A . . * > 7 * . 
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* 


Afterwards, in Michaelmas Term it was moved again, and 
the Court were of Opinion, That if the Cattle depaſtured 
were not fo2 ploughing the Land in the ſame Partſh where they 
are fed, he ſhall pay Tythes, though they plough in another Pa⸗ 
riſh ; and ik he had moze Cattle than he employed fo2 the lou 

in the ſame Pariſh, he ought to pay Tythes fo2 them, but o2- 
dered the Defendant to make Affidavit to aſcertain the Fact. 


Brockwell verſus Lock. 


De 45 by the Bailiff of the Palace-Court of the Biſhop 


| of Rocheſter fo2 Fees, upon Execution of a Judgment 
in that Court, being 12 d. per Pound fo2 any Sum under 
100 l. and 6 d. per Pound if above that Sum; and this is by 
Uertue of the Statute 29 Eliz. in which there is a Pꝛoviſo, 
Thar it ſhall not exrend to Fees caken or had within a City or 
Town Corporate. . 
The Plaintiff had a Uerdi#; and upon a Motion in Arreſt of 
Judgment, becauſe of that Clauſe in the Statute, it was al- 
ledged that this Caſe was not within that P2oviſo, it being 
neither a City oꝛ Town-Cozpozate where the Execution was 
made. 


Now the Reaſon why Exetution-Fees are not to be taken in 


ſuch Places is, becauſe the Jurisdition is narrow, the Sheriff 
is at leſs Trouble, and not ſo much in Danger of an Eſcape ; 
but here the JurisdiX#ion of the Biſhop is as large as his Dis: 
ceſs, and ſo not within the like Reaſon. 

Balliffs of Franchifes and Liberties, are named in the Sta- 


tute, and the Plaintiff being ſuch, and the Place not within 


the Pꝛoviſo, he is entituled to this Aﬀton ; and it hath been 
ruled, That where a Batliff of a Franchiſe made Execution 
_ oy Sci' Fac', he ſhould have his Fees by Uertue of this 
Statu | 


- Curia. An Officer of a Liberty ſhall have his Fees foz execu⸗ 
ting the Pzoceſs of this Court; but it was never intended by 
the Statute, that he ſhouly have any fo2 executing Judg⸗ 
2 — in Inkerioꝛ Courts; therefoze this Judgment 
was ſa | 


Cc South 


29 Eliz. 
cap. 4. 


2 


1 


Surr. ff, 


nunc _ 3 
mus South per Thomam. Johnſon 
ſuum & protulit hic 


3 * ISIS 3 
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e South werſus Allen. 
| De Termino Sante Trinitatis, Anno 7. Will. II. 


Emorandum quod 

alias ſcil't Termi- 
no Paſchz Ann. 1? Dom. Regis 
nunc coram eodem Dom. Rege 
Weſtm ven Williel- 


in Curia dicti Domini Regis tunc 


V 
nem Wilſon in Cuſtod' Ma- 
reſcal', &c, de m me 
ejectionis firme, & ſunt plegii 

ndo fcil't rats Doe 
Ric'us Roe quæ quidem billa 
ſequitur in hæc verba ſcil't: Surr' 
ſcil't Willielmus South itut 


de Roberto Allen & Johanne præd 
Wilſon in Cuſtod Mar Mareſchal expu 


Dom. Regis coram iplo Rege 
exiſten pro eo videl't quod cum 
quidem Willielmus Birch & 
Sara Uxor ejus primo die Maii 
Ann!“ Dom Reg Jacobi 2di 
nunc Regis Angliz, &c, primo 
apud Tooting-Graveney in Com' 

#d' per quandam Indenturam 
uam manibus & ſigillis ſuis 
ſigillat' dimiſerunt oonceiſſerunt 
& ad firmam tradiderunt præſat 
Willielmo Souch unum Moſſua- 
gium cum pertia & unum hoc- 
reum & unum Pomarium & 
unum Gardinum ſcituar' jacen 
& exiſten' in Tooting · Graveney 


ptæd in Com' præd habend' 


& tenend' ten'ta præd' cum pte- 


ten ta ptæd cum 
ibidem quandam billam ſuam 
—— 4423 


tin rt Willielmo South 
& Aſlign' ſuis a præd primo die 


 Maii uſque plen. finem & termi- 


„„ 
= n , com = 
© finiend virtute cujus dimiſſio- 
nis idem Willielmus South in 
& fuir inde | ET 
it 1 nat quoulq; 
Al — 
tus poſtea ſcil't ie ej 
Menſis Maii Anno primo ſupra- 
dicto Vi & Armis in ten ta pred 
eum pertin in & ſuper 
ipſius Willielmi South inde in 


extratenuer & adhuc extra te- 
nent & alia enormia ei intule- 
2 contra 2 Dei * 
egis nunc mpnum ipſius 
Willielmi South centum libra- 
rum & inde produc' ſectum, $&c. 
Et modo ad hunc diem feil'c 
diem Lunæ pro poſt Ottab 
Sancti Hillarii eſto rag Ter- 
mino. uſque 
— & a habuerunt Now 
licentiam ad billam pred interlo- 
quend & tunc ad reſpondend &c. 
coram Dom. Rege apud Weſtm 
ven tam ptæd' Willielmus South 
pet Attorn ſuum quam præd Ro- 
bertus Allen & Johannes Wilſon 
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Term. 8. Trin. 7 W. Zo 


per Edwardum Shaller Arora” 
Re Grin Reborn Joh'es 

Et dicunt ipſi nec eorum 

alter eſt 3 — & 

forma tx illielmus 

South > perius narrando 

vit & de hoc 

triam & 

inde ſimiliter, cc. Ideo ven in · 


Dom Rege apud 
partes pred” per ; 
& præſat juſtic Dom Regis co- 
ram quibus, &c. mis* hic re- 
cordum ſuum coram eis habet in 
hæc verba ſcil't poſtea die & lo- 


co inſtacontent coram Ed W 
Herbert Milite . Capitul* Juſtic' 
lacita coram 

Aſſign' & 


Dom. Regis ad 
 iplo Rege te 

Thoma ſennour Mil un Baron 
Scaccatii dict Dom. Regis ad 
Aſſiſas in Com Surrey capiend 
Aſſign' per ſormam Statuti, &c. 
ven tam infranominat Will South 


quam infraſeript Robertus 
defend” vim & injur' quando, &c. i 


in' ſe ſuper Pa - di 
Wilhelms Sourh 


in I 
per eoſdem Teſtes ſu 


Alles 


Eck od 
111 


Al 


itt 


int ſont 
oe verbis ſcquen', 


Twenty ninth of 
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the Rents arid Profits of all 


my Lands and Tenements ly- 
ing in Tooting fn the County 
of Surrey, during her natural 
Life, and to be paid by my 
Executors hereafter named, in⸗ 
to her own Hands, without the 
intermeddling of her Pusband; 
and after the Deteaſe of my 
ſaid Siſter Sarah Birch, J do 


give and bequeath the ſaid 


Lands and Tenements, with 
the Appurtenances unto and 
amongſt John Birch, Malme 
Birch, and Sarah Birch, Chil- 
dꝛen of my ſaid Siſter, and to 
their Heirs and Allgns fo2 
ever equally, Part and Part 
alike, Prout per eandem ulr 
voluntatem & Teſt'um præd Jo- 
hannis Stone præfat' Juſtic' & 
Jur przd” modo hic often' prolat 
ect & in Evidentiam dar' (inter 
alia)liquet & apparet & Jur præd 
ulterius dic' ſuper ſacr um ſuum 
przxd* quod præd Johannes Stone 
poſtea ſcil't primo die Maii Anno 
Dom. 1682. apud Tooting-Gra- 
veney præd' in Com' Surrey 
præd' obiit fic inde ſe it de & 
in ten tis praxd* cum pertinen & 
Jur' præd' ulterius dicunt ſuper 
facrum ſuum prad' quod infrano- 
minat' Sara un' leſſor Quer & 
Ux' Will' Birch alterius leſſor 
quer in narration' præd' nomi- 
nat” & Sara Birch in ult. vo- 
luntate & Teſt'o præd' Johannis 
Stone przd' ſimiliter nominar' 
ſunt una & eadem Perſona & non 
al' neque diverſa quodq; ten ta in 
narration' præd' mentionat & ter 
& ten ta in Tooting in Com Sur in 
ulr' volunt' præ . mentionat' ſunt 


un & ead' ter & ren'ta & non alia 
neq; diverſa quodq; eadem Sara 
Birch in plena vita modo exiſtir 
& Jur' prædꝰ ſuper ſacr um ſuum 
præd' ulterius dicount quod præd 
n & Sara Ux e- 
jus poſtea mortem præ- 
far — — & ante prad' 
tempus quo, &c. ſtil't 30 die 

Aprilis Anno Regni Dom” n'ri 
Jacobi II. nune Regis Angliz, &c. 

primo in ten ta przd* cum pertin' 
in nar & ult' voluntatꝰ præd' men- 
rionat' in & ſuper Poſſeſſionꝰ præd 
Roberti Allen & Johannis Wil- 
ſon inde intraver & fuer' inde 
ſe it prout lex poſtular? quodque 
prtæd' Willielmus Birch & Sara 
Uxor ejus fic inde (cit exiſten 
poſtea ſcilt infraſcrip primo 
die Maii Anno primo infra- 
ſcript apud Tooting-Gaveney 
ptæd' in Com' præd' per Inden- 
ruram ſuam infraſpecificat ma- 
nibus & ſigillis ſuis ſigillat 
dimiſer' przfat' Willielmo South 
ten ta prædꝰ cum pertin' habend 
& tenendꝰ cen'ta præd. cum per- 
tinꝰ præfat Willieimo South & 
Aſſign ſuis a præd' primo die 
Maii Anno primo ſuptadicto ul - 


que plenum & finem quinq; An- 


norum extunc prox' ſequen' & 
plenar* complen' & finien' virtute 
cujus quidem dimiſſion” idem 
Will” South in ten'ta przd* cum 
pertin' intravit & ſuit inde poſſeſ- 
ſionat' quouſque præd' Robertus 
Allen & Johannes Wilſon poſtea 
ſcil't 2do die ejuſdem Menſis 
Maii Anno primo ſupradicto Vi 
& Armis,&c. in ten ta præd' cum 
pertin' in & ſuper polleſſion' ip- 
ſius Willielmi South inde intra- 

ver 
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Son in Tail, 


o this State; the bet 


The Erecutozs have no Eſtate by this De 
| tatute of Wills, the Law never conſtrued a Freehold to paſs 
ſuch Cows, without Neceſſity required it; fo? nothing is 
| 3 given bo them, but that they ſhall pay, Cc. and tis no .Conſe- 

pecan? they are to pay 3 therefoze they muſt have the 


1 Ettate in the Land. We is 
Horion ver- n Leale is made, upon Couvition that the Lefſee ſhould not 


| &+Honon. alien but to his Childzen, and he afterwards deviſey Part "of 
the Term to his Son, aſrer the Death of his Wife, au ade 
died; This is no Fozkeiture, becante the 


it to be a Deviſe to the Feme by Jmplica- 


: 
23 


Lats will 
tion, to make a Breach of the Condition in ower ta veltroy | 
an Eſtate expꝛelly deviſed : So. in this Caſe, the Nents being 
expeeſly to the Wife, though they are to be paid dz his 
Executor, will conſtrue it to be a Deviſe to the Wike, 
becauſe that he intended any Intereſt to the 


_ Terms, S 158 14. U - 
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Wife ſhould receive the Rents 
the Executozs recete tie Profits... * 


dn Executa; Quarenus, ſuch e to bt NN 
fo that his Office is cſv rhe Profs this. Cale, hut the. 

prion is deſcribey-who thall receive the Profits, and therefdze 
made df eth Tell, that all the Part 


a Conſtraon muſe 


a Bing dt Th He cou bom $5 9 
bath appointed tio Long Wows to 1 diſpoſe a 
Freehowd by CUill, therefaze duch Cows which thtw rhe 9 Intern 
tion of MT to deviſe ſich an Eſtat 
make ft ſo. Naim an Executa? catinot papt the Retits into the Hands 


of the "life, let is, {ft Conan den der to fue faz 
- andrecover the if the ſhould deny Payment. 


As fo the Cale of Carpenter and Collins, tis not tothis But. 


poſe, foz that was only an Appoinemetc to the Execucors to look 


afrer the Laod; they were no maze than the Overſeers of the 


Ati. 175 no legal Intereſt by that Debile 
Mg In Wy Term, 1696. Judgment was a nr the De- 
— IEDp inion of two 2 
who the Intent of 


led ft theſe CN 

the Exetutoꝛs 

enned againſt her pusband by ſuch 
with 
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Cor Low Wayoz, Aldermen, and Shetills, ni 
Cs That City of London ig att anclent City, aun 
there had been a Cuſtom there, Time out of Bit, toz the 
apoz and A fo2 the Time Wong, wo the Conſent of 
Ge Faickful People, to mate BY-Laws ken the Common Good 
en as there ſhould be Dccafion : That 
pre fron of Par! 


, not being 
ity, Jr. For Remedy 
and 
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Therefore this By. La is bold: 
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nat gere ate feviral 
Trades ſo mean, that they are not wilhim the Intention bf the 
Statutes at Bankrupcy, though choſe Statates'ſpeak generally 


dl all Perſong uſing the C rade ut Berthandize; by Way ot Bar- 


Ji Exchange, &c:' 02 otherwiſe-Jngroſs' os Retail; 02 ſcek - 
Ae Buying-atid Sellmge &. pi 14k 4 
All Cuffoms:-02 Laws:which'reſftrain Trade, are to be taken 
very ſtrifly, becauſe at Common-Law any Man might uſe what 
Trade he thaught it ; which i$/#tow'reffraſned'by the Statute 
1 55 to an Apprenticeſhip"; but that being perfozmed,' he may 
t up his Trade here he can mo convenient. 

luppozt fe, will 


not bind. Now the Cuſtom-of this Plate is, That no Perſon 
not being a Freeman, ought to uſe any Art or Occupation within 
the City of London for Gain, not being free of the City, nor Mem- 
ber of any 2 het this | gmt Abb nl 
patticular Company: Ce 'BY-La 
the Cunom, becauſe though the Perſon is 


| pies” ant 
have, adv which ig defted in 
theremapdea Cuſtom to appꝛop 
a dation, excluſive to all Per« 
y:Law without a Cuffom! will not doit,” betraute 
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3 The Pebity is tobe recokered by Action of Debt, oꝛPleint, 
in n the Name of the Chamberlain in the Mayoꝛ s Court, and one 
aietpaiter Conpiction to be pain to che Chamber of London. 
— fo2 this Reaſon the Pp-Low is void, becauſe tis to make 
then Iudges in their on Cauſe; which is ſo contrurꝝ to the Rules 
hat it hath been help, a Judge take the mer and 

Finn whete he is a Party, the Cognizance is vow,” 


4. This Cuſtoin is not applied tocthole dab ent 3 
but tis law at large to be in the Hape and aldermen 
Time being, with the Conſent of ocher Faithful People, 
4 y- Laus, &c. which may de People of any other Plate 
11 „ Jad ede tig naught, ie being hound) up ta ge rack 
ep the City, fo2 ſo was the Return in Wagoner's Cale, (viz.) Deaf- 
n Communitatis wand | 


;. Here is an Arbitrary Neher given tothe Company of Mai 
ede who: by admitting & Yan into their Fraternity, 
take What Fine they nene . aun if they refuſe. to aniſth 
there is no Penalty given by this Law to the Pertonthus : 
vc ow une he wer FuruiTi end" Kae 


Co. Litt 
14 . 


under the ina Turin and: Puotver of 
that is $91txaryes . Fundamental Rultin che Lam. 
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Dominion, withaue;: firſh rowpounding: with. chem, and 
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Man ko be of any particular Company, fo2 if it ſhould, 
the Detendant io entttlen oy Birch do de krer or Rich 
- Company,” yet he .. this, otherwiſe he carinot 
exertite this Art; which is Unrestensbre oo 
- - Theþ-may make Him take hs Freedom, but cannot direck in 


what Companp; koꝛ ik they had oweved'the-Defendant/to be av- 


mitted ot the Black(michs Company, it han not been good. 
It map be a Auettion, Whether the City hath a Power to en⸗ 
foꝛce Men of no Trades ta be free ot *thole Companies which 
ate ſuitable to theit Profeions ? 4s Dancing is n Trade, but 
ſt may be called a Pꝛofeſion. Cis trite; Muſicł· ig ſuuſtable to it; 
but tis not ablolutely neceſſary that a Danting⸗ Mater chould be 
free of the Muſicians Company: There is no Fellowſhip 'of Re- 
finers; but the Court of Aldermen cannot awer them to be 
ie the mak ſuitable to 
them. 52 | 7 Neri . . 2 
Ss that this tannot be a goon —7.— becauſe the Deten⸗ 
'dant cannot be compelled to be ok that particular Company, 
tis fufficient if he is of up other, which he mad be pk 
poly to the Company of Muſſcians, Who carmot-be-competiey to 
niake Jim free ofthat-Company in rate they hay refiiſed./ So 
Timmicy Term, will. Jubgment was given arropingly'(. > 
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queritur de Tho- 
ma Cole in Cu- 

| tod Mar Ma- 
roſe: Donn Regis cotam ipſo 
Rege exiſten de eo quod ipſe 
viceſimo Die Martii Anno Regni 
bo — Willielmi — Front 

egis Angliæ, &c. ſeptimo 

— fn Parochia de Bitton 
in Com' præd, Vi & Armis, Ge. 
Ayeria, videlicet q E 
tres Oves, & duos Agnos ipſius 
Johannis ritten, „ er. 
Librarum cepit & abduxit, & 


alia Enormia ei intulit contra, 
Pacem dict Domini Regis nunc, 
ad Damnum ipſius Johannis qua- 
inta * & inde pro- 


Sectum 
H wodo ad hunc Diem, fil 
Diem Veneris prox* poſt Term 


— 3 eras iſto codem Ter- 
mino uſque quem Diem pred? 
e : endi, & 
interloqu tunc 
ad ere coram Do- 
mino 
hea 


Johannes pet Actorn' 


| lines matey 


& 


den A 

e ſeu Manute- 

P deber,/ quia dicit, quod 
uo Tranſ- 


greſſio ſu ſu 
740 pre luperios her 2 


bruarii Anno Regni dict Domini 
Regis nunc, ſexro quoddam Bre- 


apud Weſtm'; ven 


CF: 


"Brien . Cole 7 Trin Tin. 7 Rot: 1 8 7. 


Fw 2 vid — 
f rg ro Hodges, Attorn 
ee, quande, be 
im & Injur', 8. 
quoad venire Vi 935 


1 quod eſt contra Pucam 
Domini Rogis nunc, idem 


Thomas dicit, quod ipſe non eſt 


culpabilis,” & de hoc ponit ſe 
Britten ſimiliter, Fa re reſid” 


Trandj uperius fieri 
e Cole 
dicit, quod pred? Johannes Bric- 
ſuam prad' inde 


ante pred Tempus 


ve dict Domini Regis nunc, de 


deen ane « Cu ws Domi- 
buir Licentiam ad Bil- n pl 
2 in Comitatu Midd' 


i Regis'de Scaccario apud Weſt- 


runc exiſten emanavir; Vicecom 


} 
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recitan', quod cum Ric us Cocks 
Bar. tunc nu | 
ceſtr” przd* Virtute Brevis ipſius 
Domini Regis de Capias utlegat 
extra Curi ws Domini Re- 
gis de Comöm [Banco s pud 
2 verſtis Franciſcvm 
wic de Hannams-Court 
infra Paroch de Bitroty inf Cont 


przd' Ar, uflegdt' in Com So- 
merſet duodecimo Die Iunii An- 


y 


Stgbalts, entta Doubs, Edi 


Vicecom' Glou- 


Court] cam omnibus Horgtis, nua 


ſition ſuperinde capt' in Scacca- 
rium dicti Domini Regis nunc 
ificat', & ibidem in Cuſtod” 
remaner', ipſius Domini Regis 
remanen' plenius appareat prad' 
Domus Rex CeReddir, Exit & 
Prrhiffis præd ſatisßeri & reſpon- 
der volen (ut eſt juſtum) præ- 
fat” Vie Glouceſtt per i 
Brgve de levart facius præcepit, 
quod non omirtat propter ali- 
_ Libertatem quin cam in - 
3 tamnes t los Red- 
oe, Eft 
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junta tatam & a. 


fctfs, Gutd ais, Pomariis;''8&& quod Dehaf ill 


pertinem eiſdem, ſpectam unum 
bw ooh ni 1 1 
vocar” Hit haute] continen per 
Eſtimat one i quatuoruatet Aras, 


tim allam Clauſum Haſtut 


vet The New Encloſure |] 
coßtinet por Eftiniationem vao 
Acts, &c: and i ſeverai other 
Ootihdg, &e/} que quidem om- 
md & finguln ifla : 
cum Pettinen fuerunc clati au- 
2 
tra | inta 

R be de 
Catallis pt&dia' Frantiſti Creſ- 
5 3 | : ' prazd* 
& Re- 
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monaſterba Die Palch' ruge pb 
futur in unum Menſem in Guria 


Domini Regis, tune ibidem ad 


Uſem ipſms Domini Regis {ol- 
vend, & quod haberet ibidem 
tunc Breve illud, Victute cujas 
1 Brevis de levari ſaeias 
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Britten verſus Cole. 


N Treſpaſs fo2 taking his Cattle, the Defendant pleaded Not 
Guilty as tg the Fozce, and made a ſpecial Juſtification. as 

to the Reſidue, (viz. ) that a Levari facias iſſued gut of the Exche- 
quer, virefted to the Sheriff of Glouceſter, reciting, That by ver- 
tue of a Capias utlegatum againſt Fra. Creſwick at the Sutt of the 
Defendant, Cole the fain Sheriff had ſeized into the King's 
Pands one Meſſuage, and ſeveral Lands of the ſaid Creſwick, be- 
ing of the Yearly value of 54 l. beyond all Charges and Repzizes, 
by which Writ of Levari the Shexiff was commander to levp 
the Debt due to the Defendant Cole out ok all and fingular the 
Rents, Jſſies, and Profits of the ſaid Lands; thereupon the 
Sheriff made a Marrant to ſeveral Bailiffs to levy the Pꝛo⸗ 


its of the ſald Lands, &c. and the Sheep and Lambs being Le- 


vant and Couchant upon Parcel of the Lands ſo ſetzed into the 
King's Hands, the Defendant required the Bailiff. to take an 
carry them away; Super quo the Batliffs did take them, whichis 
the Reſidue of the Treſpaſs. = =» e ee de 
Tothis Plea the Plaintiff vemurred, and the Dekendant joined 
in Demurrer. ah | | | 
The Queſtion was, Whether the Defendant Cole hath well 
entitled himſelf to command the Bailiffs tu execute this CUrit ? 
Fo? he cannot juſtifie under it himſelf, becauſe tis not alledged 
that it was pzoſectited at his Suit, o2 that the Bafliffs had the 
CUarrant, o2 that they took the Cattle Virtuce Warranti, and 
he cannot juffifie in Auxilium of the Batliffs, becauſe he wag not 
pꝛeſent: Tf therefoze he hath not ſhewed a ſufficient Juffification, 
the Plaintiff ought to have Judgment. hb | 
Therefoze it was ſaid, that he ought to have made himſelf one 
of the Bailiffs, oz that he aied in Aid of them; but he hath ſet 
foꝛth, That becaiiſe a Warrant wag direted- to them, there⸗ 


_ foze he came without their Conſent, oz as aſſiſting them, and 


commanded them to take the Plaintiff's Sheep: So that though 
there was a good Tarrant to the Bailiffs, yet the Defendant, 
who in this Caſe is a Stranger, had nd Authozity to require 
them to take the Goods of another, * ts e 
The Mrit and Marrant cannot give Power to any Perſon 
but to him to whom tis direfed, oꝛ to the Party called in Aid by the 
pꝛoper Officer. As fo2 Inſtance, Jn an Adion of falſe Impulon⸗ 
ment, the Dekendant juſtified by vertue of a Marrant from the 
Sheriff, direcked to the VBatliff who arreſted the Plaintiff, and 
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There is na greater Hardſhip in this Cale, than lo; a com- 
mon Perſon to ſeiſe the Cattle of any Perſon whatſoever, Le: 


vant and N the Land charged with Rent; and it can- 


not be denied, but uch Cattle are diſtreinable, 

'Tis- true, The King ſhall be allowed no moze than the er⸗ 
1 Calne; and if moze is made of it, the Owner chall 
_ This.CUrit is to-levy the Iſſues ak the Land, and not of 
the Perſon outlawed ; and the Profits: being taken by the Cattle 


* ” 


Hardr. 106. 


ck a Stranger, tig reaſonable the King ſhould elle them: and 


this hath been the Courſe of the Exchequer Time out of Mind. 


There can be na Doubt of what is meant by the Com 
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Iſſues; my Loꝛd Coke, in his Comment upon the Scar. of Welt. 2. 
doth. not reſtrein them to the Gocds which the Defendant had 
at the Time of the Mrit purchaſed, but declares them to be all. 
moveable and perſonal Goods whatloe ner. 


Curia, If the King had a Bent iſſuing out of Land, a Stran- 
| Cattle map be diſtreined and ſold-fo2 ſich Rent in Arrear ; 
like wile, where he hath the Pernancy of the P2ofits retiicncd. 
upon an Dutlawzy, tis a Charge upon the Land it ſelf ariſing 
de Exitibus; and what thoſe Jſſues are, hath been ſufficiently 
deſcribed by the Stat. Welk; 2. the very being on the Land makes 
the Cattle Iſſues, ; og” 
 ., Now-the Land being charged with an Annual, Ualue..to 
the King, Where ſhall he have any Remedy foz that Ualue, 
pt a STUGES Cattle eat the P2ofits,. and are not llable to a 
einure, 6 me Me WT Be, a E 1 14 5 3 
And tis na new Thing in the Law, to puniſh one koz the 
Fault of another, as ik there is Tenant fo2 Life, Remainder 
in Fee, and the Tenant fo2 Life foxfeits-Jſſues and dies, they 
hol be lepied upon him in Remainder, foz they are to ariſe de 
I00UsS. .4 CrrZ... Te - +2 antes ts r f 171 x un 
This Crit it ſelf Impoꝛts, that the Charge is upon the Land; 
fo2 in other Executions, the Speriſt is commanded to levy the 
Debt de Bonis & Carallis, but in this tis to levy fo much de 
Exitibus Terrz : And therekoze it ſeems unreaſonable, that the 


King ſhould be put to an Acklon of Treſpaſs againſt the Owner 


of ſuch Cattle which are Levant, &c. on che Lands of the out⸗ 


2 Inſt, 453. 


— true, if he had made a Leaſe of ich Lands befoze the 


Exigent retomed, then the Cattle could not be ſeifey by Ucrtue 


"of this Writ z but even in ſuch Cale, he muſk plead that the 
Perſon 
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Perſon fill continues in Poſſeſſion, and having no Cattle k 
ol his own, takes in ſeveral Ben's Cattle to agiſt, 
The King hath not the Lands kozteiten upon an 'Dutlawyy, 
but the 1?:ofits only ; and when they are founy by an Tnquifi- 


tion to be of ſuch an Yearly Ualue, then che Lands remain 
n Debtoꝛ to the Qalue till the Debt it ſelf is ſatisfied, but e can 
only agiſt oꝛ mow thoſe Lands; therefoze if he could not ſeiſfe 
the Cattle of a Stranger which est up the Pzofits, he would 


p Roll. 272. 


2 Roll. 112. 


4 


have but little Benefit or an Dutlaww. . 
Belides, the Law is, Ir Jaues are kozteited fo2 not appear⸗ 
ing of Jurozs, the Cattle of a Stranger map be taken on 
en mM ſuch Foꝛtettures, which cannot be diſtinguiſhed 
EChere can be no Jnconventency no2 Danger, that the Sheriff 
ſhould ſell the Cattle thus ſeiſey, becauſe he is to return the 


Contra oz Agreement-foz vepaſturing them, and then the 


Owners are to ſtand charged to pay the Money to the King; 
but it mould be. inconvenient fo2 him to puniſh ſich Owners in 
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an Aion of Treſpaſs, o2 that is a Remevy which way never | 
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elled by the (ame Jury, or a Writ to enquire of the Damages, as 
the ſame ſhall wn N "hs W.. n 9 
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the Plaintiff being Konſuit, a Writ of Enquiry was awarded 


Anno 17 Jac. M 
ag. in this Cale 
Uirit of Enquiry 


_ Heſter Civem & 


4 Ve n . 1 i. 6 


and no 
the Ifſue, noz was. it a-Thing .fo2 which an Attaint 


ney's Cale, (Viz.) That where the Court ex Oficio,\ought to 


| Mon 
* 
* 1 


Aue joinen? "3 

a. 1 ah cc bike Guat ed 
dum querente q ilis quod d* ( 
Plain rt ge: p65 


" of-D 


Lhe: 


7 4 
. 7 
» 
= be 4 0 
" Y 
* 5 + 
"* " - ws. 
* 
- 
4 2 «a; 4 t 3 
4 $7 34 4 1 1 
3 1 4 — 9 LN OS. # +- 


% 


alias ſcil'c To. | 
| Anno Regni Do- 
mini Willielmi Terrii, r. 
l. Chriſtoſerus Redſhaw & 
Auna Redſhaw Executores Teſta- Reg 
menti- & ult voluntaris Georgii 
| Regdſhaw. nuper de Wapping in 
Com' Middleſex Nautæ & 
ntur de Willielmo "Heſter 
Fe Hærede Willielmi Heſtet 
defun& nuper dict Williclmum 
Soap-Baker 
| . j 
ini Regis coram ipſo Rege 
exiſten de placito quod — 
es mille legalis monetæ 
Anglia quas eis injuſte detinet 
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mortem li 


gio Redſhaw Executoribus vel 


Adminiſtratioribus ſuis cum in- 
de requiſit efſer & ad cangem ſo- 
lutionem bene & ſideliter faciend 
pred” Willielmus Heſter pater in 
vita ſua obligavit ſe & Hætedes 
ſuos firmiter per idem ſtriptum 
obligatorium præd tamen Wil- 
lielmus Heſter pater in vita ſua 
ac przd' WilF Heſter filius g hæ · 
res ejuſdem Will” Heſter pa- 
tr is poſt infys Willielmi Heſter 
; ſepius requilir, ' &c. 
pred mille libras præſatꝰ Geor- 


gio Redſhaw in vita ſua ſeu pr 
lat Chriſtofero & Anne vel 


eorum alicui poſt ipſius Georgii 
mortem nondum ſolverunt nec 


- comm alter ſolvit ſed ill' præſat 


Georgio. in vita ſua & præſat 


N. 9 polt ipſius 


Ggorgii mortem hucuſq; ſolvere 


omnino contradixerunt & præd 


Willielmus Heſter filius Chriſto- 
fero & Annæ adhuc' ſolvere 
contradicit ac injuſte detinet ad 
damaum,,ipſorum Chriſtoferi & 
Annæ centum librarum & inde 
produc” ſectam, xc. & profer' hie 
in Curia idem Chriſtolerus & 
Anna literas Teſtamentatias præd 
Georgii per quas ſatis liquet Cu- 
riæ dicti Domini Regis nunc 
hic ipſos Chriſtoferum & Annam 


fore Executotes Teſtamenti pred”. 
Georgii præd' & inde habere 


Adminiſtrationem, &c. 
Et modo adtunc diem ſcil't 
diem venetis prox' poltCraſtinum 


Sanctæ Trinitatis eſto codem 


Termino uſq; quem diem præd 
Wilticlmus - filius habuit 


licentiam ad Billam inter- 
loquendi & rune ad teſpondend 
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Kc. ven ram prxd' Chriltoſerus 
& Anna per Attorn' ſuum præa“ 
$194 pred; Williclngs Heſter 


lius per Wiſticlmum Turbil At- 
rorn' ſuum & idem Willielmus 
Heſter filius defend vim & injur 
quando, &c. & dic quod iple de 


debito præd' ut filius & hercs 


præd' Willie lmi Heſter p. tris Tui 
onerari non debet quia prote- 
ſtando quod ſcriptum obligato- 
rium præd non eſt factum præd 


Willielmi Heſter patris ſui pro 


placito idem Wiltielus Heſter 
filius dicit quod ipſe non haber 


nec die exhibitionis billæ ptæd' 


vel unquam poſtea habuit aliquas 


terras ſive tenta per deſeenium 


hæteditarium de-pred' Willielmo 
Heſter patte ſuo in ſeodo ſim 
plici & hoc parat eſt verificare 
unde per judigium ſi ipſe idem 
Ah Heſter 3 de debi- 
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hd prædꝰ A Klos 4 & war ot | 
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eum habend' præcludi non de- 
beant quia dicunt quod pred? 
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To which" it was anſwered, That the Eime was tertain 
enough, fox the Plaintiff was to hold the Office pro uno Anno 
integro ſequend that Day whereon the Court was helv. 

But tis as certain, aswhere a Cuſtom bath been allevgey fo? 
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3. It doth not appear that the Plaintiff was ſummoned to the 
Leet, q that he had any ſpecial Notice that he was choſen Con- 
ffable; but only generally. that Notitiam habuic, which is not ſuffi- 
cient ; and fo2 this Reaſon an Jndiment was quaſhed in this 7,;,.. Will. 
ſtable; that he was debito modo Electus; and that he had Notice Harper. 
of it, but did not take the Oath, &c. and becauſe it was not ſaid”. | 
that he was ſummoned befoze a Juſtice of a Peace fo1 that Pur- 
poſe, the Indidment was quaſhed. | e 
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 craſſer ptout per legem terrz 
' - oftendere debuiſſet ira quod Cu- 


riz Dom Regis hic apparctur 
utrum pignus pred? Licitum ſeu 
— füiſſe E uo 

Johannes Leaves, illa Cu- 
op Dom Regis hic non oſtendit 


ſeu demonſttavit id Iſaacus petit 
judicium de Natratione præd 
2 præd' ſecundam promiſ- 


n' & aſſumption” & quod Nar- 


&c. & quoad tertiam promillio- 


rius in Narratione ipſius Joltan- 
nis Leaves mentionat” idem Iſaa- 


ratio ill” in ea parte Caffetur, 


centum libræ in eadem tertia 
promiſlione & aſſumptione ſupe- 


tius expreſs. ſunt eædem centura 


libræ in ſecunda promillione. & 
aſſumptione ptædꝰ ſupatius in 
Narrarione ipſius Johannis Leaves 
ſimiliter mentionat & expreſs 
& non al' neque--diverſz & hoc 
parat eſt Lane unde ex quo 
przd*Jobannes Leaves un & can- 
dem denariorum ſummam in una 
& eadem Actione his petiit idem 


Iſaacus ſimiliter per juùdicium de 
nem & Aſſumptionem przd' ſupe- N 


ꝙ quoad tertiam 


ef & aſſumpeon & quod 


arc* in ea parte lim 


neither a Demurrer, oz a 


cus {cil't petit jubicium de Nat- 
rtione præd quia dicit quod 


It was objecked againſt this Fom of Pleading, That it was 
Plea in Bar; and therefoze it muſt 
be a Plea in Abatement, and ſo no Judgment final could be 
given but a Reſpondeas ouſter. ; 


1. Jt cannot be a Demurrer, fo2 that is where the arty 


tur, &c. 


will go no farther, betaule the other hath not ſhewed ſufficient 


atter againſt him; and therefoze he ſaith, that Narratio eſt minus 
ufficien' in Lege to make him give any Anſwer thereunto : 
Whereupon he pays the Judgment of the Court if he ſhall be 
compelledto Anſwer, All which Fozm is wanting in this Plea, 


2. Jt cannot be a Plea in Bar to the Action, fo2 then he ſhould 


have pleaded, That the Plaintiff Actionem ſuam againſt the De- 


kendant habere non debet; and concluded his Plea thus, (viz.) 
Unde petit judicium ſi præd' (the Plaintiff) Actionem ſuam præd 
inde verſus (the Defendant) habere ſeu manutenete debeat, &c. . 


3+ Therefoze it muſt be in Abatement, and that is either to the 


Writ o2 Count; if the Aition is bought by Buginal, then the 


Plea is petit judiciumde Brevi, and it muſt conclude in the ſame 
Mos; if tis to the Declaration, then it muſt be petit judicium 
de Billa & Nartatione, fo; Billa and Narratio are the ſame, and in 
this Fonn the Defendant hath now pleaded, a rg 
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pea Johannes habuit . la ipſe przd* Hengigus adtunc 
ad Billam ptæd' interloquem &. & 85 cepit. Sc acceptàvit in 
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ſerto apud Swinfdrd- Regis proc? & ras” nricum & Jo- 
concordat' ſuit inter præd Hens e you oy Hepricus 
ricum & eundem Ichannem qudd ae ed Johaunes da- 
ptæd 2 Schi rer ddem Wade Bin in pla- 
Johannes datet Henrico cito pred mentinatꝰ ſub manu 
quandam Billam — manu ſa ip olhannib pro folurione ſum- 
us. Johannes ſolutione MY uvingque hbrutum eidem Hen- 
umme quinqus hb eidem | rich ad Feſtum in egdem plaefto 
Henrico ad ſeſtum Sancti Mich ſpecificat in plena ſatisſsckione 


Archang — — — joph> & e tione tum dena- 
ena ſatisſactiono & en n wr Henrico a _ 
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Ede again th Defendant as Exetutrir, .. 
She pleaded, that her Þugband dien Inteſtate, and that 
the Archbiſhop of Canterbury: committed Adminiffration to her: 
Cuius prætextu the ſaw Deſenvant admin fo the Hoods and 
- Chattels of ohn Cook her nd, unde petit Judicium, &c. 
Aud upon Demurrer W ien the Sinz was. ether: 
_ He ould uit have traverſed, that the was Executrie, eber 
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is in the Caſe of Brad and alk. the Defen- 8 Eliz. 
vant's rv, in a little farther, 22 gud Renal of Debt, 365. 
bought againſt an Executor. De conteſſed, that ſome ot the 
Inteſtate g Goods came to his Hands, aud that afteriuatds. 
miniſtration was committed to anofhee, to whom: be. deli 
the TOE? Now in ſuch Caſe he may be ſuen ag Executor 

ſon Tore, becauſe he had once charged himſelf. to the Plains, 
— 5 8 and theretoꝛe Gall not be dilcharged by Patter cx 

ee 

The like Exception was taken tothe like Pen, Anno 29 Car. 2. 1 Mod. 233. 
in the Common-Pleas, ann Judgment; was given ko; the Plain · 
tiff; not becauſe the Plea was ill, noz kaz the Reaſon nom 
1 but becauſe it was a Plea in batement, and caucli 


git it was apſubged in the paincipal Cale, Chat 4 
Plea was good, and that the Defendant need not traverſe that 
che was Executrit, 07 ever apminiſtrey as Exetutrir. 
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quiter & falſo, fecit & fabricavir, vel flexi & fabzicari cauſavit 
quandam Chartam, videlicer, quandam Billam Exonerationis, cus 
jus Tenor ſequitur, * which is too incertain, foz this being an 
Andiament at Common Law, it ought par l 
and though the Defendant hath demurred, yet ene oy 
by conteſſed but what is well pleaded; Beſides; theſe are 
Offences, and require ſeveral Judgments, - in 
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2. The PRA. never i to give the Juttices in Setions 
a general Power ta mende tit Baſterg'ty all Trades, but 
only in ſuch which were then uten in England, and. therein partt- 
cularly'mentioned ; and if pzovides, That if ſueh Maſter Nubich 
muſt be in one of thoſe Trades) chall \mikule his ce, 
en the Julſffces may interpole: But a ee not named in 
th t Ai, nt os Aro other © N nat 
8 to toc any O at 
expꝛelly namen in the Ac. "HEY 
This Objetion was thus antweren, (viz) That #Srneon is 
a Trabe within the Statute, fo2 tis a Mandal Occupation, any. 
that is particulatip e Ak. 
But it bath been held, fhat this Statute. extends to moze 
Trades than thofe mentioned in it, fo? the Appzentice of a Ver- 
IF hath been vilchargeyfrom his Baſter by an Pwer ot Sel⸗ 
and yet a Merchant is not named in that At. 233 
tis not a Penal, ne er Bea 
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= The eg bude no Quthozty nd an 
1 5 where de was compelled by them to ſerde; and in 
that the Contracts which were made 
be diffolvey by the ſame Power; but 
made between 


any Goluntary Agreements mabe 


they Re an 'Diter fo2 the Payment t of Servaiits Wages, 
Md betaule they have LE to compell the Service; but 
koꝛ the Cages of a Coachman oz the like, they have no Power 
to make an Oer, becauſe they cannot compell a Man to ſerve 
in that Capacity, One Ryecroſt, a Juſtice of Peace pn | 
made an Oꝛder fo2 the Payment of Seaman's Wages, and 
D mars. bzought * * the W recovered 30 501 
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not purſued it, foz it doth not appear that they who. ſet their 
Hands and rr 


and at the Examination ot the Batter 
the Oer, That rhe ro big the 


5 


it being only ſet fozth in 
Pence of the County, whoſe 
Pans 
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N Replevin levin, the Plainrit 'neclared leaking Puch Se. 
I. Dekendant made Cognutzance as Balli ot one john 
n and Grace his Aike; ſettiug conth, « That one Simon Bennet 
was ſeized in i Fee of the Lands in &c. and being lo ſized, 
made 4 Leaſe--thereof-to-Griffich £02:44 Pears, x Rent: 
That Simon Beaget bied, aud the Lande 7 15 to his Oaugh- 
ters and Coheireiſeg, one whereof married the fatd- John Benner, 
5 es bay. oa the F eee 8 fo ape] 
Judgment was 1 — 1 15 
cannot make luch an Avowey 1% 4 '$ 
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Prchibition. 


made koꝛ an Attachment, N 
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1 40 Tem erm 7 Sonfli Michelis 7 V. 3. in B. R. een | 
ho Holt M Cap 2 & Soctis Juis. 


Ton: was a Pyohibitow TUrit iſſued out to the New 1 

ers, Batrercon, &c. ho had ereted a Play-Houſe in Little- 
Lincolns - Inn- Fields. The Mit recited; That it was a Nuſance to 
the Neighbourhood, and therefoze p2ohibited them to continue 
it ; but the l IE _ chere was a Aule 


| Showre came and ſhewed, That tio uch carit couldbe YE OY 
by the Court, fo2 that the Parties had no May to detend them. 
ſelbes, unleſs it were to come in and be examined upon Jnterro- 
gatoꝛies upon Oath, and they would ſwear tt was no Nuſance, 
as appeared by ſeveral Afﬀrdavics (which he then ſhewed); but he 
ſaid. chat the moſt pꝛoper Method would be to proceed by Jnbitx- 
ment, then the G2and Jury, (viz.) the whole County, mould 
A e e 


Chief-Juſtice. Pou are. not concluded nnen, ate che 
Right ; but you may come in and plead to this Attachment the 
general Jfſue, and if the Thing be no Nuſance, it's no Fault oꝛ 
Contempt to continue it. It's like the Caſe ot a Pꝛohibition to 
the Eccleſiaſfical Court, you makea Suggeſtion that the Defen- 


dant pzoceeded there contra Prohibitionem Regiam; upon which, if 


there goes an Attachment, the Defendant may tome and take 
Iſſtie, that he din not pzoceed after the Pꝛohibttion granted. 
There .was'a Caſe in this Court of Jacob where the 
Court ſent ſuch. a Writ as this is here, and made him pull down 
his Stage. But indeed, that of a Rope-dancer-is a Nulance 
in ſc, but here it is only ſo in Conſequence, fo? the aiting of 
Plays you ſay is only a Nuſance, as it ne B and 


| Coaches, and Sharpers thither. 


7 


A che Lam will not determine a Han 's Right, but by 
a Jury. TheCUrit de Leproſo amovendo ts a CUrit of an ertra- 
oꝛdinary Nature, and J think has not been granted theſe Þun- 
d2ed Pears. But even in that TUrit, the Sheriffs commanded 
to enquire by the Dath of Twelve Ben. 


But 
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But beſides, in this particular Caſe, the untern is 
ried on by the Patentees of the Old Plan Beute, and not 52 
Inhabitants; which ſhews they do not think it a Nuſanice, if it be 
one 2 And in Truth, the Quentan at laſt will be. Mhecher thole. 
Letters-Pattents, to have the'fole Liberty of ſetting up u Pier. 
Þoule;- be not oniy a Licence and Authozity which vetermined by . - . 
the King s Death, and ſo does not bind 3 131 the” . 
New Prayers are licenſed dpi e 8 * 


| QhjefJyſtice. It'## Cale of Conſequyice, an ere | 
take Time to conſiver of it. 2 45 * pe 76 15 
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Dis is Debt on a Deed) fox hs by u the 
Action is laid in the Counſy.Palatine of Cheſtet. 
Co which the Deferdant vemurs. $4 1 


n eraſe ths cot hath Uurignit 


. The Fill 1 is bez Debt, and the Declarativi is to an 
Antiuſty, which is a material . fox Pp ll. receive and Decla--- 
different Jubdgments. Vel. 208. Lachs and Fullwood. . The ration for 
lalnkitk enters;his Sult in Placito Debiri, unn detlares, That | Annu: 1 
endant reddat ei 501. de annuali redditu quas ei debet & imuff Fg 
detinet. On nil deber the Plaintiſt had a Uerdif, but it 
adjubged Quer', nil capiat per Billam: Foz by his Declaration he 
demands an Annuity, which is contrary to the Entry ok between a 
Pleint in Placito Debiri. The Declatation was, Per quod ſubſtra- Writ of An- 
xit annualem redditum, he ſhall ina,Carit of Annuity have a ſeveral _ 
and diſtin Jiygment, foz in a Writ oł Annuity he ſhall'have 

nt of the arrears hanging the *CUrit; we in Debt de 

only have Judgment £02 the Sum demanded. ' 


Thin no arion of Deb ina an Annuity wi Lit 


Skinner. 
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Chief-Juſtice. No ; noꝛ on an Annuity tor Fears. 
Cheſhire e contra. But this is all n Bill m 
Chief- 
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Declaration are the ſame in Annuity, 
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Jennings and Hawkins g Caſe, there was à tra to the pts 
dition, iu which there was another Point adjudged : That when 
| Eo the Defendant pleads ta the Jurisdiftion, he mt alto 
| oberg ein hoy tran een Font meg 
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1 5 whereby he may be fummoned, though the Caule of Anton 
| be laid in the County-Palatine, and ft ts not well pleaded 'with- 
out it, becauſe Pꝛoceſs can't tſue againſt the Defendant the 


County-Palatine. - 
80 hat though the Cauſe ot Alon here arifeth in the Conn 
ty-Palatine, yet ſince that is not pleadable to our Jurisdittton, 
| that is not material. | 
Judgment in Then Amnuity lies, tho” the Annuity confiſies to recover the 
2 Writ of Annuity and Arrears; bat ie dhe Meint ere muſt be f Sore 
Annuity. * on the Judgment. | 
Gm: et e 


Churdy verſus Roſſe. 22 
| Whereina per Hol, Ch.) E 
. any one becomes bound foz-him to the Plain- 
Artery 0 12 and the Defendant gives him Judgment foz bs Countexſe- 
—— N Attomey were pꝛelent: And it is 
Judgment, not within the Common Rule of the Court, det aule it lygs not 
aa] tobe been which Caſe there cor eg 

nenn b NET Aw 


Lee verſus Barnes. 
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| Inteſiater Bar Were hes le ap Exc a ho where one 
de bien Intetlate, thete heeds ho Traverſe. te! hb I Faceted 


— | 1202 $147 20 and where 
Showre. Then the Concluſions is ebet 35 Admini- 
ad co is — betaule the is Qu eh | Renter, ut 


and this''d7 q 
> Det 2 Execu {960d A ul 


the Party which Wes dend! vier 


SIE 


and that 122220 6 on Adminiſtration were 
hoc that the Plaintiff is Executo? ; per ©, the iy 
good, ai Day was Bide pe um ty a Perempioyy Pita, 


- ChiefJuſtice. Yoit:ſhould hade begun 


de Bills: But if there had av ben th ln, ie iu 


naught ; as if he $ud ain, ab ue hot that de made her Exvtutrix; 


Dee But my Exception ib, That he ought to have fra 

that he had not adminiſtred\as Execiito? n 
granted, fo2 we have Liberty to charge him as Execnto de 

ſon Tort as a Riſhtful One. Mod. Rep. 239. is expiefive on the 

oint : Debt againſt the Defendant,as Eretuto of J. w. Defen- 

pleads, J. W. made a Till, but made not him Erecutoz, 

&c. and concluded in Bar. This is a Plea in Abateinent _ 


At another Day this Caſe was again debated. 


bore, No Ttaverſe is neceſſaty hete, foz a wzohgful Admit» ple in A. 
niſtratoꝛ ſhall not be intended, but it is to come on their Se in dacment. 
their Replication. (le have ſhewn, that the Plainriff has miflaid 
. B 
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bun howto mend it, that we are not Executoz, but avmini- 
ſtratoꝛ, which are the only Two Things requiſite in Pleas of 
. Abatement, and muſt be dane. Su if the Defendant pleads to 
ah! Cour, where Þ e 
latntiff may fne him. 3 
oben the Keſpon —_— only Form, and you are to give 
Judgment actoping to the Nature of n 
it abateable, and therefoze nne ene 


Chl] oftioe. No; every Plee mult have its pzoper Conclutions 
— have pleaden in To but r Ronen non debet 
zoper tothe Juris dition, which: tis true is in conſequence in 
tement ʒ but they are Co ditind and you muſt begin 
and conclude the 8 p2operiy, and put it to the I Judgment of 
Cours. GN en a You. r to the Jurisdiction TY 
eri non good Plea, arten 
„ elit, &c. 


But as to the other Erceptinn, ber 
„and che Plea is much better without it z fo2 he allows that 
1 18 ch argeable as to the Right, but that it is in another Man⸗ 
ner than you have charged him, and thews that it is as'Admin 
ffratoz, which is enough, and is a full Anſiwer._to the Declaration. 
And tis a Fozeign Intendment that he adminiſtred wongfully ; 
why thould, he traverſe abſque hoe that he adminiſtred as Exetuq· 
toꝛ de ſon Tort 2 That is a ſpecial Batter not chargen againſt him; 
pe need not traverſe Adminiſtration as Erecutoz befoze, when you 
rge him generally in the Declaration; but vou ought to 


reply, andſhew what Ack of Adminiſtrat on he had done: At Com- 
mon 145 an Adminiſtratoz was only ſuable as Executoz, we 
cannot ſuppoſe a Tort, unless it is allenged. nne. 
Defendant ought to over foꝛ the other Faw. A 
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Sir ; William Kenworth _—_ binicem's Scrafford. 
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þ rene; 8 4 


4 <dE late Earl of .Strafford in the Prat 1676. nave 
BE] al a Warrant of Attomey to c # Judgment at 
i/ 3 bis was given to 
1 } Sympſon, 3 e Cauntty, and 
fent to: one Wall 2 was his Entring Clerk, and the Judy» 
ment was entxed accowdingly, quod recuperet Debicum & Damna 


tua, and; a Plank Jef to infert what the Sum ſhould be fox 


the Oamages. 
Wail died ſoon afterwards. 


bis Popers were all loſt ; 
war of the Bee. 

dnn nem a Potion was made tot Leave to put in a Sum ter- 

n fo2 ” Damages en * was ane 
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? — Becauſe there was nothing 
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and the Wartant of Attomey any 


. 5 el 
* Ie any fuch Thing hd ap wy. 122822 ” 


Judgment being now nineteen Pears old; and though this 


ſhould be admitted to be the Ad ok the Court, and ſo amen- 


dable, if in the ſame Term wherein the Judgment was extrely 


ee now 119 puke vn Mam; it cannot be done, 
2. Neither can it be amended if it ſhould be taken to be the 


Viſp2iſion of the Clerk; foz at Common Law ſuch a ip, 
fon in . was not amendable in another Term, and w_ | 
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all which the Nejligezice of the Clerk is to be 


2 Sand. 289. (Vi. 


Sid. 70. 


becauſe it doth not appear what was confeſſed ſince the 
rant af Attoznep was loſt; and this 


to umend it by. 


as well as to Pꝛoteſs, andiſkewiſe to Pleas, Witrants of At? 
tozny, —＋ — and Judicial Writs, Panneis and 5 . 8 


konnen | amended in Aificmance of the Jungment. 


_ Thite tho argued kuf the Amendment, huliel 4 
Court might put in any Sum — — preiee. 
though it mas incertain what Sum they theuld ale fo; by ns 


may 

_ it appears ESE Ws alin 

udgment befo2e g were tarev. BR | At 7 af | 
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to amend their own ; thous in non 
e, in 4 Ed. 
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072) Thar the Pl Mineitk nil capiat Breve ſuum, ſed it in 
ä— ſo Clamore, and Hat the Dekendants cant 
inde: ſine Die but it 


all 
1 amenved, and Welt Uo# werk 


So where a Judgment General was given againſt an Execct- 
to2, and it was not entred de Bonis Teſtatoris in Manibus of the 
endant adm niſtred, and yet that was amended in my Wy Lord 
Hale his Time; and even in the very laſt Cerm in the Commion- 
Pleas ſeberal Continuances were wann bb N De 
bate it wag amended. 8 
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ſuever 
nes liberi extiterunt & quilidet tat ptæd pro rempote exiſten a 
über extitit reſpective in Libera- 
tur [ Anglice the LiveryPJeju(- 
dem Socictat Guild % Frater- 
nitat' unde ipſe reſpective 
præſertur liberi- homines eher F 
qui quicm bomines & qullibet Guild“ be Risternitat Civitat 


pore ſupradi 
vere ſoliti fuerunt & debuetunt; 


&& ulterius certiſico quod inſta 
' civirat' præd habetur & a toto 


crxiſlit habebatur 1 
ptedeceſſo—- 


ſic ut 


per Societarem, Guild' ſive 1 warda de Baſſhaw in quaquidem 8 
int unde hujulmoci homi- Curia Major & Adermanni Civi- 


* 
* 
_ 


4 


con honoris be dignitatis cuſqen 
' Civicaris quodque liberi homines 


* LA dh AM. 


toto tempote ſuptadic tractave - 


runt tégülayer & ordinaverunt 
&. tractare regular & prdinare 


uſi ſuetunt ee, ee 
nia ad prad” ſeperaf Soeietat 


corumreſpeRive fic clot? exiiten' ptæd pro; tempo exiſteh tan 
Monei W non. habentes ſeu ha- gen & ſpettan vel quoyiſmodo 


bens aliquam rationahilem cau - Soncernen quz coram eis dilar 
Gam ſive vacuſuron in ccttarium ſuerunt pro meliori rœgimine 8c 

inde oſficium ſte ocum unius ta- 

liberatur ¶ Anglice of ag Live. 
ry ⸗man ] ejuſdem Societat Guild 

ſixe Fraternitat' reſpective in qua exiſten Cives civica London 


gubetustione inde in f 


quilibet bujuſmodi liber homo præd' qualibe ? ſocietate Guild 


elect fuer fore de Liberaur 
inde a toto tempore ſupradict in 


le ſuſciperunt & ſuſcipere totali - 
ter ſuetunt ac debuerunt & de · 


bent ac officium-i!' ac omnia 
officii ive loci illius dhera' & ex- 
penſa & denariorum ſummas er. 
ga ſupportationem & in & pro 
bono publieo & promeljori regi- 


mine ejuſdem Societa g a toto tem- 
ito ſoſverunx & ſol- 


tempore ſupradicto cujus comra- 
rium memoria hominum non 
m Curia 
Dom Regis nunc 
tum eorumRegum & Reginarum 


Angliæ de record tent leptima- 


tim quolibet die Martis & quoli- 


bet die Jovis coram Majore & Al- 


detmannis civitat' præd pro tem- 
pote exiſten in Guildhall ejuſ- 
dem ciyiratis ſcituatꝰ in Parochia 
Sancti Michaelis Baſſiſhaw ' in 
| 3 ms 


-five Fraternitate civĩtat London 
- przed' egrum quilihet a toto tem- 
pore 


ſopradicto ſuerunt & fore = 
conſueverunt & adhuc exiſtunt 
ſub regimine gubernatione cor- 


rectione & punitione prefat' Ma- 
jor & Aldermannor civitat præd 


pto tempore exiſten in Curia | 
prizd'%in forma tent pro omnibus 
.& ſingulis materiis per aliquem 
hujuſmodi liberum homjnem So- 
cierar' /prea' inde fat Give fiexi 
omiſs contra five. in-prejudicium 
boni regiminis & gubernationis 
præd Societatis Guild" five Fra- 
ternitat civicar' pred? & ulterius 
certifico quod afra civitat præd 
habetur & a toto tempore ſupra- 
dicto habebatur quædam al con- 


ſuetudo infra civitat præd a toto 


tempore ſupradict' uſitat & a 
probat 217 ſi aliqua — 
nia ¶ Anglice Complaint ] fact 
fuir in ſeriptis vel ore tenus ptæ- 
fat Major & Aldermannis civitat 
ptædꝰ pro tempote exiſten' in 
| Curia 


a 
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Cueia. prod — co- mild cognoverir vel hon des 
= 1 — — — 
tent per conοr un in 
aller alicujus Societatis civitat ad oſſicium five locum 
28 eandem ci vitatem five ir uper ſe ſuſcipere ac onus; offi» 
Priaipalia alicapus cii Gvei loci illius ſubire & ſuſti- 
je mee ' civigatispred? infracan- nere aperte voluntarie obſtinate 
dem Civicatemvingua non ſuerunt & 
magiſtti ſive cuſtod ſeu corum caula ſive encuſatione 


aliquis oſtenden quod alique in contrar ium inde — 


cio Hilo ſu 2 n ſubire i ſuſtitmiere in cadem 
18 ejuſdem Societatis unde Curia teruſaverit tunc dtm Ma · 
membrum extitit oc requiſ ¶ jor & Alu“ civitar London pro 
tu ad officium ſive locum unius — 2 in cadem Cutia 
e liberacur' ejuſdem Societatis tent ſecundum conſuetud' per 
totum tempas pred: uſicat bt 

— 


e ac ad onus büficit de 
| eG in Pnſonam (ub 


| Mus ſubcun”, 0, Jaltives 


tempore exiſten t 
idem mandaver' & corn. 
miſerunt ibidem (ub caſtodia ro. 
e fore deten 


faix Conſentrret u de- 


locum — inde ' 20 
onus oiſicu ſive lori ſubiret be 
fuſtinerer vel aliter {hujoſmods 


conrentptuole abſque aliqua 


ut pte ertur 
ug 3 — : 


cuſtodis Vic! civitar\handon 


uz ficin prifons . - 
— — ipte officium ſive 


a 
8 n nenn 


— —— ” 
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dene apud Weſtm in Com Mid 


Anno regni ſui Seprimo tune ma- 
—— — prazd? 
ratificar' & confirmat fuerunt & 
ulterius certiſica quod ante ad- 
ventum dicti 0 de 5 
Corpus mihi in hae parte ui A 
ſcale quarto die Junii Anno 7 
Dom Regis nunc ſeptimo, Iſaac 
Clerke in broui huic ſchedule 
| i ad tunc & 
din antea & continue poſtea huc- 
uſque ſuit & adhuc exiſtitꝰ Civis 
civitat præd ac liber homo & 
præd Societatis vinta- 


pr : 
Societatem illam debito modo 
electus ſuit in liberatura ejuſdem 
Socictatis adtunc & adhuc exi- 
ſten idoneus homo pto aſſicio 
illo ac ad oſſieium ſive locum uni- 
— — of.a-Lt- 
very⸗ Pan] ejuſdem Socictatis in 
ſe ſuſcipien ac ad onus oiicii five 
loci illius ſubeund & ſuſtinen 


ris a toto tempore ſupra - 
dicto uſitat & a t' in ea- 
dem unde idem Iſaac Clerke ad- 


tunc notitiam habuit & ad: offici- 


um illud ſuper ſe ſuſcipien re- 
iſit ſuit quod facere ptæd Iſaac 
Lare adhuc pe 2 
u uo poſtea & anten 
— pred” Brevis de Habeas 
Corpus mihi in hac parte direct 
{cil'r die: Martis tertio die Deecm- 


gis nunc ſeptimo quædam que- 
rimonia [ Anglice a Complaint] 
faq” fuit ore tenus Johanni Hou- 
blon mil' adtunc & adhuc Majori 
& tune Ald' Civitat pred in 
Curia præd tunc tent coram præ- 


dovicum 


far Majote & Ald' Civitat' præd- 
Pet quendam Thomam Collett 
adtunc magiſtrum & quoſdem Lu- 

ion, Thomam Feil- 

der & Johannem Knapp, adtunc 
cuſtod*: Societatis Vintatum in 
Civitate London przd' oſtenden 
quod przd” Iſaae Clerke eviſten 
Civis & liber homo Oivitatis 
ptad ac membrum ſocietat Vin 
tarum præd in Civitate London 
ptæd & idoneus homo proofficio 
pred: exiſten electus fuit per So- 
cietatem illam in liberatuta ejuſ- 
dem Societatis & adtunc & diu 


ict antes idoneus homo exiſten ram 


ad officium quam ad onus ejuſ- 
dem officii ſubeun tequiſitus 
foir ad oſſicium ſive locum unius 
de liberatuta ejuſdem Societatis 
in ſe ſuſcipienꝰ ac ad onus officii 
ſive lociillius febeun' & ſuſtinen, 
Idem tamen iſuac Clerke Civis& 
membrum ejuſdem Societatis abſ- 
que aliqua-rationabilt eauſa five 
excuſat ione in contrarium inde 
fore de liberatura ejuſdem Socie- 
tatis & officium ſive locum illum 
in ſe ſuſdipete ac onus oſſiciſ ſive 
loci illius . ſeu-ſuſtinere pe- 
nitus recuſavit ac proinde magi- 
ſtti & cuſtodes per quærimoniam 
illam remedium auxilium & quſti- 
tiam Curiæ przd* coram Majore 
& Ald? pra ſecundum conſue- 
pred verſus ptzfar' Iſaac Clerke 
petierunt ac faperinde præd Iſaac 
Clerke coram præſato Majore & 
Ald) Civic" præd in Curia præd 
adtunc & ibid' ſecundum conſuc- 


tudinem præd cor am Majore & 
_ Ald? Civitatꝰ pred „ 
| exiſten 


Tora Hi gr 


—_ sabe ben e excuſation' 
coram iiſdem Majore & Ald! Ci- 
vitat er * in eadem Cutia ptæ- 


non dedlixit vieft x 
anos _ — liber tatis — 2 


homo Civitatis ptæd ac mem- in ſe 82 ac — officii five 
drum ac liber Socicratis .. login — ſuſtinere in 
eadem Curia dae — a- 


perd ule” mentionar*: exilten' ac 


doneus ad offi-- 
cium 2 2 ww. 55 


illus ſubeun eloctus fuit per So- 
e illam in 4 — gjul<.' - 


Societatis & requiſit ſuit w. 
= 3 By le lj: 3 


einm five locum unius de li- 


— — 
r 


3 Civis ut lber ber ones 


igfcripris-tocund ns 
th 8 ac vey Sow — 


27 = oma ar {ab - cuſtodi 
1 & commiſſet ibi 
45 Were n ſoce derent 


Nn Fw | 
bn f 705 a near ox gy 


idem Con · 

ſuſeipere dc onus officii five loci et & declararer quod ipie of 

illius ſubire & ſuſtinere recuſavit —— mn —— 
ve 


coram” prizfar'. Majore & Alder- - cipers.ac onusg 
Civicatis pad in, aperca lius Jubirgr. & ſuſtinetet vel ali: 
rig, predic” coram... predict' tet: per deb um legis curſum des 
| . exonerar' ſoret & ulte 
quund pred Haac 

ad aliquod uod tempus huc- 
uſque- gon conſentiric ſeu decie- 


, Fr ve locum ptædict in 
| | pere ſeu onus” officii ſive 
24 e ac ad onus, 25 7 ſubire & ſuſtinere yes 


. jab non e 
werde eue Fre 
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favit quod ipſe idem Iſaac Ciethe 
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5 now uam una cum corpore — & „ad tempos: & lo- 
a quam va cu corre cum in Brevi huit Schedulæ un- 
| ohanne Holt mit capital” Juſti- ner derenr' parat habe uns cn 
ciat præd dicti Dom Regis nunc dicto Brevi prout mihi pet idem 
ad Placita 2 _ Rage te- di 4220 420 es 


Company of Vinmers verſus C 


he retnen. 3g 
"That the City of London was an ancient Clip? | 
Citizens and Freemen thereof have Time out ot id bern * 
£coppozated by the Name af Mayo, Commonalty, and Eitfxen 


cc. That there are leveral-Companies, Outflds and Bothethby 
amongſt the . ol whom ihe Company of Cin 

nas One; which C ny was into poꝛaten dy the 0 

- "That there wasn Cuutt ar Record hely inthe fat City dert 

the Lowd-Bayo? and Aldermen at Guildhafl titre in 

Merk, where Rules and Owers were mude in al Things 

ting to the ſeveral — — ko the betrer Gubernment ot 
City, and that the lay 
* Court. 


a a 


* 


2 
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Office, any being admonithed by the Court to confoqni, dd dll 
"Coftle, — the Bayoz,«bec. by a: (Warrant in Writing, dd 
| a_—_ zimta-Cuffopy, there tu ttumin untii he Golly ronktrr 
Declan, Thathe would accept the le Oct; nv That this 
__  Thoſewho argued againft this Return, aun, That it tunumen 
of | Falls,” of which this-Courtcould nottake anyMotice; 

— 2 Fai were contamney fn the Clneeine of N 
Com tment, a no Matter o to be put in Arto 
which toe Warrant it ſelf oth not lead na. 


* p 


- * 
p * 5 


. That the Reton is void, both inSubtance and Fam; any 
N — 2 fo2 theſe Reaſons : | . 
Bercaute keis laid fpecially, That the Maya and Alvermenhave 
a Cuffom to commit, till the Offenyer ſhdulp conſent and obelurt 
bis Wiſtimgneſs to take upon him the Ogice z but he pid nor ſet 
_ foxth'to whom he ſhould ſignifie ſuch Conſent, it being therefoe 
incertatn tis 
ot 


to whom ſuch a Declaration ſhould be made, 

foxthet Reaſon, eſpecially in er Ho] et A 
Subjoft is concerned,- whichts ſo much ivoured y the Lam, 
'Belides,'tis a voin andimpertinent Cuffom to commił a Dm 
to Paiſon, until he ſhould conſenc and declare to hold an Office ; 

the Mayor and Adermen may habe u Powete to ſunnnon Men 
hefoze. them bn Uertue of ſome ancient Cuſtom, in ; 
rerum on puniſh Offeryers : But the Commitment in 
1s nat a Punichment foz the Refuſal tu take the ice, dut 
the Defendant would not declare he would da it; and 
& Declaration in made, then he is at large again, any 
be 


8 
15 


; 
78 


4 


bigs CUow by refuſing to be of the Livery, Ke. 
” Thep might have tmpoſey | a Penalty to be 
Diſtreſs, ut ought not to cummit the Offender 3 and thus 
dungen in Clerke's Caſe, (via.) The Town of St. Alben 
incopozatedbyE 1. 6. | 

Term being 


4 #*>\} 
1 


58 


aſleſing every 

fo2 the Judges and: Duitozs, | 

unpeffoned; Clerke refuſe, but it was” 

could not juſtffie his Commitment by Uertue of: thit 

- becauſe he ought tohave tified 8Pecuntary'; mn; - | 

might habe beought an Aion of Debt upon the By-Law, made 

dae the-Foxtziture of a particitler w. — 
2 Nerger an 
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March. 179. Cuſtom fo2 the Court ot Alvermen: to commit until the 
Offender ſhould take the Dath of Alderman, was held gd, becayſe* 
tis à pabitck Dffice: fo the Adminiſtration at Juſtice, aug enz 
the Government of the City, which are Things of Necetlty; but 
ft doth not appear, that the Office of a Livery-man is of any 
—. Defonont jutifin under Cutiomin Loallo 
. | nt n 
tocommit a Han fo2diſſurbing the Elefion of a Warver ofk 
Company, and to continue him in Cuſtody until he would p2o- 
| 1 + ed er, to this 
ea, che Ma Judgment. "EN r han 
1 Mod. 10. Ss upon the Retom ot an Habcas Corpus, the Cauſe of Jimi 
| | ſonment did appear to be, fo2 that he being choſen” of the'Livery, 
refuſed.to ſerve, and it was not until he ſhould make an Jnſignt- 
fitcamt Declaration of his Conſent to hald the Dffice;-and'pet in 
that Caſe the Jmpziſonment was adjudged to be illegal, for they 
might have fined the Offender, and have bzought an ion of 
Debt ko the Fine; but they could not commit fo? luch a 


& > 
4 — 


2. Exceptiaſ. fl. Che Gaoler hath not ſet fozth his Clarrant 
in hc verba, but only that per quoddam Warrantum. jn ſcriptis 
ſecundum conſuetudinem, &c, the Defendant was committed, 
and this is introduced with a long Stow, not pertinent to the 

| Commitment it ſelf, of which he hath not let fozth any Cauſe, 
1 Now by the Statute 31 Car. 2. commonly called the Habeas 
Corpus 48, the Judges of either Court in Weſtminlter map upon 
App n made to them by the Pꝛiloner, and upon View of the 
Copy of the Warrant of Commitment, 02 upon Oath made that it 
was denied, grant a Habeas Corpus in Uacation-time, retomable 
immediate; which Statate would be eluded if the Warrant it (elf 
thould not be retomed, foz if the Officer ſhould retom any Cauſe 
different from the Marrant of Commitment, and ſuch fo2 which 
a Habeas Corpus is not allowed by that dd, then the Petſon 
muſt ſtill be kept fn Cuſtody, tho he is-really ballable by Law, 
and he hath no Remedy but to being an Action againſt the Gaoler 
fo2 a falſe Reta m. * e 
„ Therefoze it ſeems neceſſary, that he ſhould tetom the whole 
Tenour of the CUarrant, that the Court may make a p2oper 
Judgment of it, fo2 otherwiſe by a Reto of the Commitment 
generally the Gaoler makes himſelf a Judgeof the Catiſe. 
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Neither doth it lie in the Power of the Officer to mend the 
Warrant of Commitutent. but be is ta retonm it as it is, that the 
Court map judge of it; tis bis an Excuſe ton keeping the Paiſo- 

in Cuſtody, ann it the and Marrant do not agree, 
he may keep him in Cuſtody longer than the Law allows. 

Che whole Warrant was retamen in? Bychell!'g Caſe, and this 

 agreeableto in other Pꝛoteedings; foꝛ ifa Ban is bound | 
to make a {iiſlicient.Releaſe to another, tis not enough fo2 him 
to lap generally, that he executed a Releaſe, but he muſt let it fozth 
a large, chat ihe Court may judge whether tis ſufficient oz 


Te Habeas Corpus da takes Care, that à Perſon who is 
bailey ſhatl not be ret ommitten fo2 the ſame Offence, under the 
Penalty bf 5300 l. to the Party gri any colourable Prerence 
Fran Ci cy ters Cur Gree 

phich it may reaſonably be inkerred, akers ot 
that Lao did intend the Warrant could be retomnen; otherwiſe 
ind Party ſhould be 8 In to be foz 

| Cauſe fo2 | 0 8 

Nu it doth = | Upotithis Retom, but that the Mar 

rant may he illegal, and the Commitment not to be juſtified by 

Law t*Therefo2e it, ought to be. ſet, fozth at large, that the 

Court may jupge ot the Legality of it. UL, oo 

-,*Ci#'always fo in the Common Cates of. Owers made by 

Juſtices of Peace, foz it may not appear in the Ower it 

that thole who ſigned it were-Jultices of Peace at that Time 

and thought ſhould appear ſo upon the-Retozn of the Gerd 
to remove ſuch Omer, pet this Court would qualh it. 


n 1 r Ac | #* +7 W. 
3. Exception, Ann the. moſt ingckeh on, was, That. in the 
Netom, * was laid foz the Mapaz, &c- to commit. the 
Ollender to the Cuffoyy of the Sheriffs of London, or other Officer ; 
and the.Gaoler had retomed, That he was committed Cuſtodiæ 
mex, when it doth not appear that he was either Sheriff o2Dfficer 
at that Time; ſo that moze is put in the Judgment than that 
18 warranted by the Cuſfom. - 8 | 
Eis likewiſe ſaid, That he was committed to Pilſon, ut 
doth not lay where; if he had reto med, that the Pziſoner wag com- | 
mitten to Newgace, it might have been . that 
habe been inſuffictent ; fo2 though Newgare is the King's Gaol, 
aud admitting- that the Perſan to uhom theDefendant wag com- 
mitted was then Keeper thereof, pet that doth not male him 
appear to be an Dicer of the City at that Time. 
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pou age wap be goers : 


- 12. fs to the -Second;Objextion, That the-Wiarrant is not 

1. lum nee —— —— tis not — 2 
urs Liberty, urs -ihewite Bagiltracy and 

 Paoceedingsin Caurts of Juſticte. 

If the Commitment had been by mean Proceſs, then it ine 

be neceſſary to ſet aut the Warrant at large; but when tis in a 

judicial Way by a Court of Juſtice, tis not uſual to do it: As 

if a Commitment is made by B. R. and a Habeas Corpus is 


r dy 


.©, Thergfoze this is not within the Habeas Corpus Mc, fog tis 
a Committment in Execution by a Court ot Recom fopa Orr, t 
Contempt of their authauty, and in ſuch Caſe the Marrant it it concludes 
leit is neuer retumen; 'tis ſufficient to-ſap, that the Rerton uus Tb 
committed per Mandatum Domini OCanreilarii vel Duminorum in be diſcharg- 
 Concilio ;-and.itts tikewiſe ſulncient an in this Cale to ſet koth, l by due 
th it * per Warrantum in Scripeis' Tecundum canſuerudi pag. bh 
Vitatls, b. 7 a „ 2693 0} 2 SHISCIR is not a 
'A-Common Law It was ſufficient to let foxththe-Subliance, Comm. 
and not the Thing it (elf, which mut be underffood whereithe went in Exc- 
| 2 — did not tale upon him to viſcloſe the whole: Patt; but here en. 
ND FUN — which i not true, tis at the — 4 
e rown 

pal hn te Fes ane ener ee 
, an ts the Chird: Exception, Thae tis not ectonied; that the Co. Ent. 
' Keeper of Newgaee was an Officer of the City; it was anfvered, 346 
That the Retombegins thus,(viz.)EgoJacobus Fell,Cuſtos Gaolz 
Domini Regis de Nemgate, &c. and hen he comes to the Car 
rant, he (ets — che Defendant was committed — 
ia-Cuſtodia mea z iuhich can be intended of no other Perſon than 
9 that / Time Merper of Newgate, who is well known 
to be an Dfficer-of L don the gudgen velt- 
= n Gaol every Bonth. Fi 


4 Then as to the laſt, Sunn, I th riod Geenen 
intentdle, tis therefoze vais ; but the fallowing Mom Decla- 
ratet hath a certain Signſfication, and is moe compꝛehennbe 
than Conſentiret if. it had been Riche, becauſe a Man maß con; 
ſent to a Thing, and never declare his Conſent openly; but when 
be makes a Declaration thereof, he doth both. 
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2% Curie: * he ſhould een 
to accept the Office, is more than > he had been committed till 
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Bi Fern i © 

„due made by the — e 
> - Divery, anv if they avjuvge it-infufficient, and appoint him ta 
- -Keeept it, aun he refuſeth, tis a Contempt ot their Authozity, 


of Newgate, tho 
but this Court cannot | 
s .= moꝛe than they can what Burroughs fe 
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u bend dee dy Ties 0 of: Pes tg ts remove 
-a poo? Man from Redburne to thePariſh of St. Michael in 
- $ Albans ; and upon an Appeal to the-DQuarter-Deflions,:the 
Oer of the Tivo Jutfces was quahed.”/ 7 
Afterwards ty brought, the-Seftons Older 
wer was £ lo that the 


8 conceibed that 
had not any Power — to the Þoule of Coretion fo 
2 — becauſe they were of Opinion thar then 

being remoten by Certiarari. 
"Therefoze 8 


232 
: Der of the Two Juſtices confirmed. - CA Fer 
Vu the Coutt-vireted, That the Judtices - 

teme Rule of Court Werden to 
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e e Des atiniuiae 
ae, a Piniſter there, 8 That the De- 
icher ol a mot 


rm Pai 
kendant was -the- Compoſer, Authoz, '4 
malicious and wicked Libel againſt chen | | Mary, which 
wan nes der Epitaph." i ae 
pon Not Guiltp pleaded, the Caſe upon the Evidence ap 
rw robo ren 

* Thitt Paine note the Lidel, it being -divated to him by uno 
ther. That he afterwards put it inte his Study, aud by Biſtake 
dellbered it to one Brereron inſtead of another Paper, who tranc- 
mitten a Copy thereof (though ſeveral'-Þanys) to the Hayo; 
1 Briſtol, which occaſione# the Mayo; to- fend fo2 Brereton to 


examine 6 ye vi 
Dane eramim him which en 


The Defendant Paine was als examine be the Warez, 


| ah confeſſed, That he wyote the Libel, * 


onfirmed, 
5 Albans but of his own Accoꝛd 


bur nor in the Preſence of | 


14 Car. 3. 


cap. 12. One 
Juſtice. 


2 21 a 
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| coinpoſe 02 publiſh it, only delivered it inſtead of another Papet 
to Breteton: But it nas pꝛaped by his Servant, That he ſent 
him ta his Study koz a Writing, and that he not bzing- 
ing the Paper ſent fo), the. ſaid Paine fetched it Himſelf, and 
being in a Room only, with Dz. 'Hoyle, the-Libel was repeated, 
. 1 not tell by wham, but he remember d the firſt 
1 S eee eee as eee a 
Brereton as now dead, and the Queſtion nas, Cuhether his 
Depoſitiens talen befoze the Bays? thould be given in Evidence 
ut this Tryal? SHOT, BRL 3008-3754 503 ORE HRC 0G MT 
The Councel foz the-Oefenvant inſiffed, Ehat it could not be 
done by Lam, becauſe Brereton being dead, the Defendant had 
-  -- oft all Dppoztunttyo ot croſs-examining him; That this Caſe 
as not like an Infomation befoze-a;Cozoner, 02 an Examina- 
tton by Juſtices of Peace of Petſons acculed,- and-afterwards 
,;commiltted fo: Felonp, becaule they have Power by a particular 
4 & 2 Ph. ee to take ſuch Examinations both of the Fat and Cir⸗ 
r. cap. M Fumſtances, . if at the next 


-2& 3Ph.% general — | 
Mar. cap. 10. x 02 
Il. P. C. 263. But 


us of this Nature are never allowed to be read 
83; Evidence in a'Civil Cauſe, and much leſs in a Criminal 
_ Cale ; that befoze the making thole Statutes, no-ſingle Juffice 
had Power to take;the: Inkonmation of Witneſſes againſt Cri⸗ 
minals, neither could the Conſervatozs at Common Lam take 
ſuch Depolitions. They might remove oz ſecure the Diſtur- 
bers of the Peace, and the Juſtices of Peace now may pꝛepare 
'Buſineſs fo2 the Sefllonis ; but they have no Jurisdiction befoze 
the Indidment found, but if at any Time befoze the Statute 
they had taken ſuch Examinations, they were never given in 

Evidence againſt the Mart. rr 
Co which it was anſwered, That the Statute males no Dif- 
ference in this Cale, f02 the Power of a Juſtice of Peace to 
fake Examinations is not grounded upon it; tog de might 
examine a Criminal by Uertue of his Office; and the Statute 
doth only enfozce the Execution of his Dffice by commanding 
him to. take ſuch Examinations; ſo that it he had-committed 
would habe been ae in Evidence to convitt the Party; and 
the Reaſon mby luch an Examination ſhall be read, is not by 
Fe 

2. 11 the | aun wa ins de 
the Party might be indited ko; Perjury. mee 


. 4 
, * "Sw 4 ” & + * oy * 4 
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The Court thereupon ſent the palme Jubge to confer with 
the Juſtices of the Common-Pleas, who returning, the Chief 
Juſtice veclareb, That tt was the Opinion of both Courts that 5 
theſe Depolitions Would not be given in Ebſdente, the Defen= | 
dant not being preſent. when 'thep were taken before the Bayyy —— 3 
and ſo han lot the Benefit of a troſs Examination: 

Then the Queſffons' ariſing upon the Evidence to prove the 

Defendant guilty, were theſe: en 


4. 1. was unde and c of. the 
1255 Whether he was the d ompoler of. the 


a. Whether be was guity of dg pulithing it? 


As to the firſt Point, there was no Proof that he was the N 
| Compoſer of it, 02 that he wrote it, but by his own Confeſſion 
2 I CRIIITIN ATE 0s | 

Evidence to conviff him, it is but Jultite and Reaſon, and ſo 
allowed in the Civil Law, that his whole Confetlion tall be Sul | 
dente as well fan as againtt bum, and then there will be no Pxut 
— koꝛ he 


* 5 Rep. 125 


% fem S. Hill.) W. 3. 


n 


This is the Firſt Time that it became a Writing, and . | 
Yr it differs from Tranlcribing, koꝛ that muſt be of ſomething in 
being befoze : But in this Caſe, when the Defendant heard the 
Wozs repeated, he knew they were Oefamatozy, and he could 
have no other Purpoſe in waiting it, but toperpetuate its Wemo- 
| | ty, aid ſa he made it a Libel, which was notſobefoze. ' - 
Pro Def. Jt was argued fo2 the Defendant, that thereare Theee Things 
to be conſidered in this Uerd:#, (viz ) the Writing, the Baking, 
and the Publication; the Defendant is acquitted of the laſt, 10 
that if the Writing doth not atngunt to the Making and Compo- 
lng, then he muſtbeacquitted of the whole. 
Now it cannot be ſaid, That Writing is either a Baking, 
| - 6) Compoſing what is wzitten; fo? if that ſhould be true, then 
1 3 Man cannot wilte any Thing, but he muſt be the Authoꝛ 
ok it. 
Lamb's Caf, The Writing may be fome Evidence to a Jury, that he did 
„Hep eg. it with an Intention to publiſh it, but heis acquitted of thaf; 
ſo thet to make the Defendant guilty of this Inkonnation, he 
muſt be found to be a Contriver, 02 a Procurer of contriving it, 
which can never be by wiiting a Copy, 
Pov fur the bare Ack or tranſcribing'a Libel is Criminal, is . 
a Matter of another Conſideration, tis certainly an Dffence, 
and by conſequence- puniſhable to tranſcribe it; but it hath been 
n Queſtion, Tahether the waiting and delivering it to the 
11.1), ess bimſelf is punithable by an Adion on the Cale? And tis generally 
Pop. 135 bcld, that ſuch an Aition did not lie at Common Lau, becauſe tis 
tow no Publication to deliver a Libel to the Party defamed, which 
* 2 Rep. Dr. is eſſentialto make a Man guilty of it; but becaule tis an olfenee 
Caen againſt the King, and tenns to the Byeach'of the Peace, "tis 
3 Inſt. 174 — in B. R. by Jnfozmation at the Suit ol the arenen 
eneral. 
Vent. 31. Now the Reaſon given in the Books, whyan ation twill not 
Co. Car. lap in fucha'Caſe, is becauſe the Party intended to be detam d 
125. receives no Injury, fo2 he cannot be defamed where there is no 
Publication of the Libel ; and the Reaſon is the lame in this 
Caſe, becauſe there was no Publication, and tis the ſame 
Dffence- to wiite and not to publiſh, as to waite and imme 
diately to burn the Libel. 
Laſtſy, If wziting oz tranſcribing a Libel. is a Crime, yet 
as tis laſd in this Jnfozmation, and found/by the Uerdi#, the 


Court cannot give Judgment on it; fo2 the Jury have found it 
generally, That if Criting is Baking and Compoſing, then they 
find him guilty, but do not ſay Modo & forma as lam in the 
Infozmation, they ſhould have found quo Animo he did n. it. 
uria. 
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Curia The Baking a Libel is an Offente, thouph never pub- 

liched; and if one dittates, and another waiteg , both are 
ahr „ß 07 RT 
To what Purpoſe ſhould any one mite, oz copy after -ano- 
ther, but to ſhew his Appꝛobation ot the Contents of the Libel, 
and the better to enable him to keep it in his Memo, that he may 
repeat it to others. ö | eee 
Now though the bare reading a Libel may not be a Crime, 
becauſe a Man may be ſurp2ized, - and not underſtand what he is 
about to read; yet when one takes it from another, and hears it 
ſpoken befoze he wͤltes it, this cannot by-by Surpyize, becauſe 
he had Time to Exerciſe his Thoughts befoze he wutes what 
— — read, ſo that tis not a Libel by repeating, but by 

iting it. 1 06 | 4 
It doth not appear upon the Evidence, that this Libel was ever 
waitten 'befo2e; ſo that the Defendant. muſt be guilty of the 


might not compole it. . | 
Tis true, the delivering it by Biftake is no Publication, and 
ik there was no other Evidence again him but his own'Tonfeſ- 
lion, the-WUhole miſt be taken, and not lo much of it as would 
ſerve to convict him. R Seat 
But when he ſent his Servant to pis Study koz a Du- 
per, when he did not appzove of the Paper bzought- by | 
Servant, but fetched another, tis not material whether it was 
read by Dr. Hoyle oz not, fo2 if that was the Eibel, and read 
by either, tis a Publication: 2 | 
M one repeats, and another waites a Libel, and a Third 
approves what is mote, they are all Makers of it, fo2 alt Per- 
ſons who concur, and ſhew their Aﬀent oz Appꝛobation to do an 
unlawful At, are guilty: So that murdering a Ban's'Reputation 
by a ſcandalous Libel, may be compared to murdering his Per- 
ſon; fo? if ſeveral are aſſiſting and encouraging a Ban in that 
At, tho the Stroke was given by one, pet all are guiityof Homi- 
cide. Sed Adjournatur. . | 


Uu verſus Sharp G af. 


Ci' fa' againſt the Bail: To which, the Defendants plead- - 

e in Bar, that the Principal died befoze the Day of the 
Retom of the Capias ad ſarisfacicad' againſt him, which might be 
the Alias Capias, fo) hedoth not ſap ante recorn' alicujus Brevis de 
Capias, & c And upon a ſpecial Demutrer to this Pics, an — 


Making it, by firſt reducing it into Weiting, tho pzobatly he 8 


** * 


8 for be may vie before the — 

ok the Alias Capias ad farisfaciead*', whereag the Condition was 

| broken by the Retom of che Firſt Capias, the Plaintiff-had Juvg- 
ment, although it was inſiſted, that this Plea being in Bat was 

don to a Common Intent; but the Court was or Opinion, 

| = the Mod AKANE was neceſſary, which being en the 


Haines verſes Jefcort, © + | 

Pg ohibicicats the Eccleſiaflical Court on a Suit there, againſt 

a Man fo2 marrying his Siſter's Baſtard-Daughter : 8 

me offered were; 

fl. This Marriage is not. pzohibited by any Law, tis w 

within any of the Levitical Degrees, and ſuch only'are under 

Cognizance- of the Spiritual Court; fo2 if a Marriage is 

under ſotne--of thoſe P2ohibitions, tis not to be impeached by 

32 H8 38. any Court, becauſe. tis - enafed by the Parliament, That all 

Marriages contrated. by lawful Perſons ſhall not be diſlalved ; 

| and ſuth are all thoſe who are not.pzohtbited by God's Law, 

21:8. 683 Nom this-Batrlage is ndt prohibited by Seng Lam, — | 
muſt be intended the Levitical Law given to the Hebrews, under 

8 Diſpenlation ; in which Law there are Sir — 
enn and Seven of Affinity, Ms nas. 


„In] Conſanguinity. * 
(4. Pes Father's Sitter. be. „ * 


| 2s ye — i „ 
C 1 14. Þis Siſter. £4 
2 5- His own Daughter... 
| bes 6. her Daughter of his $on-02 | 
{ Daughter. | 
In Affinit 7). It _ 


11. His Uncle's Nute. - * 
* His Fathers Witr's Ditugheer. 

. 5 
4+ Þis Byother's Wife, 
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"Pits as to the nen oe erp2eſly prohibites 
co uinis ſuæ non accedat at the . 
ſhed, there was ne Dünen noe the OE 
br bo a Child bom. in Wvulfery, and lawful Waring ; 
therefoze a Baſtatu was proximus Sangbinis among t theſe 
who were the beſt ExpoſitQ$' of that Law to whom it was 
pꝛomulged, FIA nary; deny wa * | 
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i fir ur | ſeilit 290 die ejuſdem / Menſis 
ſccundum conſuerudinem Merca · Octibtꝰ Anno iuptadicto apud 

Londun; præd inn Puroch & 
Mercator Warda: eidlem 1Alexandro 


ſummam in 


eſſectum; Billze ptæd & ptad 
no ultimo mentionat Low: 


. vocat'Otineas]in:Billa Excam- 
dii præd mentionat præſat Willo⸗ 


ii. ſecundum ſormam & eſſectum 


; Stam 
ſilt 


| bitatus fuiſſet cidem Willo' in ali- 
2 1 Aur 


i [ Anglice 
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lice vocar': Guineas} m 
" lang be duat' libra- 


xand” 
& ad ſpecia'' influentiam & requi-' 
Fiionem ipſius Alexandriq ante 
tempus illud folur': ertogat . & 
extrapoſit & ſie inde inde 

exiſten” | Alexander in con · 
fideratione:inde: ſuper ſe aſluniſu 
& cidem Willo d adtunc & ibidem 


dum will um p 


tequiſit eſſet bene fideliret 

— — yo ve cum, 
== ult oped Le 

: Lon- 

| pra wr ve in Paroch' 1 


valoris centum trigints 


exiſten 


| fidelicer 9 — ipſe idem 
zal. Alexandct 
ri ſvocatꝰ Gyuineas] alt montio- 


Warda . 
dem Willo in al centum du in- 
ti peciis uri ¶vocatis Gaſmeas) 
1622 dua- 
rum librar ſimilis legalis monetæ 
Anglia pco confimili dent” 1 
ma Ae Aleandrum p 
mage Willot Sad uuf | 
We ante tempus illuc habira 8c 
recepta c tic unde indebitatus 
5 con- 
en 5 
uadtunc & ibidem 


— 


pred a0 pecias Au- 


nat eidem Wilo cum u- 
fir effer bene G ſideliter ſolvete & 
oontentatt vellet præd“ tamen 
Alexander ſtpetal jon" & 

ones ſuas ptæd' in forma 
pred” factas minime cutan ſed. 


dulce prefaco machinan' & fraudulencer inten- 


. comum & trigiata & 
duabos — Fe mo- 
nette Augliæ pro tantig :denarior' 

ſummis per eundem Willielmum 
idem Alexandro ad ſpiall in- 
ſtantiam & tequiſicon iphus Ale 


xandri ante tempus lie u. mutuo 
dat & accommo lat & :fic inde- 


bitat exiſten ptæd Alexander in 
eans' inde — ſe t & 
cidem Willo' adtunc & ibidem fi- 


deliter it quod dem 
2 5 «pag vi- 
ginti pecia$Auri{vocar' 
vir' mentionat eidem Willo' cum 
inde requiſit clier bene & fideli- 
tet ſolvere 8c — vellet 
cumque etiam Alexander 
poll ea (cii'r eodem primo die 4 
cembris Anno ult 0 


pen Cao in Pusch & 


* 


den cundem Will umi in . 


pred ſeperal . 
nar ſummas in præd' ſecunda, 
tertia & quarta promiſſione ſupe- 
rius mentionat* eidem Wills" non 
ſolvit licer ad denario- 
rum ſummas in een, 
rertia & quarra promilſivite ſupe-/ 
rius mention cidemWillo'ſolven” 
pizd' Alexand poſtea ſeilt deei- 
mr rs ace} Dom r 
Xpius polbea apud London 


2 — & Warda Perd per 


' pred: Wilfum-requiſic fair let 
1” ei hucuſque- ſolvere omnino 
teculavit 


| recuſoyie de ——— 
Will'us dicit quod ipſe deteriorat 
eſt & damnam habet ad Valen- 
tiam q 


ucit „Ste. & modo 


ad huoe diem ſcil't diem Veneris 
ptox paſt Craſtinum Sanctæ Tri- 2 
nitatis iſto eodem termino uſqus 


quem diem ptæd'. Alexander has, 
buit liceatiam ad Billam ptæd 


interloquen & tunc ad reipon- 
apud ad 


den coram Dom' Rege a 
Weſtm ven tum ptæd M ill us per 
Attorn ſuum præd quam prad mi 
Alexander per Vincent Skeynes 
Artorn' ſuum & idem Alexander 


inta Mbrar & inde. 


a Decembris Anno 2 
apud London 

& Warda 
— — Chantlbis * 
ilfus ludebant inter ſe cum aleis 
quendam ludum [Anglice vos 


22 n " r 


peciarum Auti fAnglice vocat 


Guinea] quodque pro ſecuri- 


Will us inde — ve voad 

* primam promiſſion & af- 
lumptionem in Narratione pred” 
ſupetius mentionar' — 
der dicit hee ipſe virtute Billa 
: oo prima promil(- 

& . luperivs1 men- 
tionat* & per ipſum ut ptæſertut 
fact' onerari non debet quia pro- 
teſtando quod præd Dominus 
Chandois præd' tempore cons 
fectionis Billæ Excambii pred 
{cu unquam poſtea non ſuit Fer- 
ſona Commercio uten, 


tate ſolutionis earundem 120 

ciar Auri per ipſum prad 

minum Chandois pratar Will's 
ut praſertur perdit idem Domi- 
nus Chandois poſtea ſcii't 21 die 
=== 

QA&4 in 

Paroch & Warda ptæd' prima 
ſuam Billam Excambii eidem Ale- 
xandro direxic & per eandem 
Billam Excambii præd Dominus 
Chandois requiſit eundem Ale- 


xandrum ad tolvendum ad men- 


uſum Bill Excambii 
xd" ſummam 120 pe; 


vocat 2 red: 


I 


| — — 


— i, 
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rextu ac vi 
eo caſu edit & 


Alexandri 


bem ae. ge pra 


nem & aſſumptionem 


non debet 
tum præd per præd 


ſe e prout per —.— 
— ran 


tatuti pred” in 
provis pred 'pti- 
ma Billa Excambii per "ipſum 
Alexandrum ut ptæſertur gctep- 
tat & acceptation” inde & pro- 
miſſionem & aſſumptionem ipſius 
ipſum Alexand” ut 
tur fact denever & fuer” 


modo ſunt vacuæ & nullius 


oris in lege & hoe parat eſt 
. 1 5 pet 1 


Ne virtute Bille Excambii præd prom 


t Dominum Chandois 
contra formam ſtatuti 

dat” & con 
plum cu 


raed” 
akk 
eundem Alexandrum i 


at' onerari de- 
1 Will'us dicit 


K per F aligha 

ſuperius placitando 
Near quoad primam ro 
actione ſua ' inde verſus ip- 
ſum Alexandrum haben præeludi 


ia dicit laci- 
kn F —— 


modo & forma præd ſuperius 
placitatꝰ materiaque in eodem 
content minus ſufficien in lege 
exiſtunt ad ipſum Will um ab acti- 
one ſua pred” inde verſus _ 
Alemerin haben precluden' 
ad quod acitum i 
idem Wilbus non — 


b p 


_ 


s ſibi ad et mY 
& pro * — morationis in hac 
arte ſecundum ſormam ſtatuti in 
eo caſu edit” & protis idem 
Willus oſtendit' & curiæ hic de- 
monſtrat has cauſas ſequen vi- 
del't quod placitum prædꝰ attin - 

xit ſolummodo ad - generalem 
exirum nec non eſt duplex per- 
plex incertum, & carens forma 
nec non minime reſpondetis Nars 


rationem & p. æd Alexan' 
dicit wor be pre perip- 


fi ſum” — quoad 


iſhonera & aſſumptionem 
modo & forma præd' ſuperius 
placirar' ue in codem 
oontent bonum & ſufficiĩen in lege 
exiſtunt ad ipſum Will um abacti-· 
one ſua pred” inde verſus ipſum 
Alexandrum -haben' præeluden 
quod quidem placicum materia- 
in eodem content ipſe idem 
Alexander — eſt veriſſcare &c 
probare prout Curia, & c. c quia 
præd' WilFus ad benen ed | 
— 6} nec if hucuſque ali 
qualiter dedicit ipſe idem Ale- 
Xander ut prius petit judicium & 
quod Will us ab actione ſua 
pred” inde verſus ipſum Alexan- 
drum quoad primam promillios 
nem & aſſum haben? 
cludarur, &c ſed quia Curia dicti 
Dom' Regis nunc hic de judicio 
ſuo de & tuper præmiſſis redden 
nondum adviſatur dies inde dat 
eſt —— pred” coram Dom 
pud Weſtm' uſque diem 


N= dere juice ho te 


præmiſſis il audien eo quod 


| Curia en Dow! Regis nunc hic 


| inde nondum, &c. & quoad 
trian tum exitum pracd' inter 


partes 


F, WY 
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pare pre! i puerſs/prificum Alem, 


patriam trian quam ad i ren dei Jacob reddi ven inde jur 
JE pred? Will'vs coram Dom Rege apud Weſtav: 
5 itinui occalione —.— ad prone « diem & qui nec; - "i 
Præd n e partes pred ing ici ad re Sc. qula tam, 

um Curie ſe poſueꝶ ſi contingat idem eh an" you 
W Mills: n and 


TI 


d 0 bath 1 Jacob. 


55 the Plaintitk, and the 
* 8 een, and 


he ” Detendant by Proteſtation ſaith;\That eee Law 
Chandois, 02 the Plaintiff, were Perſons uſing Perchanvizeat the 


o 


Time when-the Bill of Exchange was wan, oz at ary Time 


afterwards. Then he pleads, That after the making the Stw 16 Car. 2 
tute of Gaining, and befoze-the lad Bill was given, my Lom <p 7. 


Chandois, andthe Plaintiff, din play witch Dice at a Oame cal- 
led Þazard ;. and that my Low at one Time and Meeting did loſe 
120 Quineas to the Plaintiſf and that, fo2 ſecuring the Pap- 
ment thereof, he did dꝛaw the, Bill of Exchange upon the Deren · 
dant, who accepted the ſame; and that by Gertue ot the dw 
S tatute the Acceptance was void in Law. 

The Plaintiff demurred ſpecially, and ſhewed fo; Cauſe, That 
this Plea did amount to the general Jfſue, and no moze ; and the 
iy 74 82 in —— 5 2c 
To the er underſtanding it be neceſſary 
to recite ſome Part of that Statute, 917 * | erſon ſhall 
play other than for ready Money, and ſhall loſe above 100 |. at 
one Time upon Ticket or Credit, the Loſer ſhall not be bound 
| to 0 it 3 but the Contract for the ſame, and all Judgments, 4 

her Acts and Deeds, and Securities whatſoever — 
ſhall be void. 

Thoſe who argued againſt os Pleaſud That the Statute 
of Gaming cannot be pleaded to this Aion, becauſe* tis no 
Anſwer to the Cuſtom of — ſo that N 
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This Action being beo againſt the Acceptoz, he muff now 
anſwer upon a ſuppoſed Contract of his own, and not upon a 
joint Contra with another; fo2 every — undertakes ſe- 
verally foz himſelf, and the Defendant in this Caſe hath under- 
taken to pay the Sum in Demand upon a ſubleguent Contract 
made by himſelf, Poſſibly mp Lo Chandois might have taken 
Advantage of the Statute, but the Defendant cannot; fo2 his 
Undertaking being ſubſequent to the Gaming, is neither within 
the Intent oz Letter of the Law. . 


1. CTis not averred in the Plea, That the Plaintiff Huſſey 
did accept the Bill ta; ſecuring the Payment of the Money loft 
at Play; and without ſuch Averment, tis not within the Bean- 
ing of the Statute. I Go ft 


betaute tis a new 
getting one to 
is a new Amderta _ 


* 


” 


king 


© Tem- 8 I Hul ” Magus F | 


| car re Damen, 8 denne Alt- 
n . iet 100 

4 Go bbs Enten ot Berehants Ii inten: not be anfwerey,, 

as tis ſet foꝛth in the Declaration, koz there is Special Batter y 

—— which alters the Cuſtom. Tis true, there is a Bill 

ſet fozth; which is alleuged ta be dꝛalun accowing to the Cuſtam 


of Merchants, but with this Impediment, That it was maun 


as a Security foꝛ the Payment ot Money won at Play, which! 
Bill ought not to be taken by Law; fo that though we Cuſtom, | 


is admitted, tis avoided by an r of Parlament. 


i153: 44; $16 41 ani 

25 45 tu the Second Dbjetdon, the Plea is, That Jacob did, 
- accept the Bill fo2 the Sum foz 
foꝛ Money won at Play; tis a n er 


Boney, ag the —_ FOR ö * Nr 7 We > tg 
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it as daun, which was 


Teras as ta the Firn bon, That tiga Plewwhich) 


doth amount to the General Jdue; a Man iu many Caſes may 
plead Special Matter to avoid the Plaintiſf — tho“ he 
might give it in Evidence upon the General Jſſie; as in Debt 


a Bond a a Feme Co lead Coverture, 
upon gainſt a F vert, th6 0p P e, | 


dn give it in Ebidente upon don eſt Fa 
| e Law here pleaded, is conſiſtent withithe Action bought 
again che Defendant which he wanne en 100800 _ 


＋ 1. aue dur dog if the Aion bay been 
againſt ui Lo handois, the Drawer upon the Befuſal of Jacob 


to pay it, my Lom might have taken Advantage of the Statute, 
which is an Argument that the Delendant hall alſa take the ſame 
vantage, becauſe his nem Contra ſands upon the fonner Con- 
Mlderation,} and_$igzbut a farther Seclifity to the ame Money 
loft at Play, and his Acceptance of the Bill, is an fart *. 


miſe to pant: +2001 Lo UC . 
+ Now this Saming mut be either upon N 05 1 
Money; but tis plain it cauld not be-foz ready . 


the Loſer would not have drawn this Bill koz the 
ite CUhereypon Judgment was given - nnen * 
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tune & ibidem | 
_ | copir &aſponavicht Ale ena ceſimo 
hannem Lei h Attorn 1 dicbus* & vicibus continuando 


no Regui Domini R 
ſiüus Johannis Howard a 
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Wim Four Loadg}-wricici ipſus:Jo- 
io  hannis Wilſon ad valentin Ser. 
rravit & bond & Catalla ſua ad abtunc & ſbdem nuper invent 
valentiam decem Librarum ad- cepit & af 


r totam trani· 
a | invent is 9 ſſi — 1 2 licto Vie 
ptimo Die Octobris 
el intulit ad grave damnum ipſius Anno Regui dicti Domini Regis 
Johannis Howard 8r contra pa - ſeptimo ſuptadicto uſhue'rdeci- 


cem Domini Regis nung, &c mum ſeptimum Diem Novem- 
8 unde 4 per Jos bris tune pn ſequen? diverſis 


ritur quod Edwardus Wilſun Vir & alia enotmia ei intulit ad 
ceſimo ſeptimo Die Otobcis A ve damnum ipfius Johannis Fo- 
nunc, & ward & contra pacem, Ste: un- 
omum ip - de dicit quod dereriorar”” eſt & 


Vi & Armis, &c. 
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tinuando T — — pred”, from That Day to ſuch a * 
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| wert indicbed ut the Sefllons$fozthat t 
. 5 cholen Overſeers of the Pooz0f the Pariſhof Lynnf 
the wi 1693. and having taken upon them that Office, they & 
uterque eorum did collet and receive ſeveral Sums of Boney fo 
the Reltef of the Pn, and did retuſe ta acrumpt within four Days 
after the End of the ſaid Pear; „ boring 
nominated to give an Accompt to two Juſtices of rhe une to 
the Sams by them received, and to veliver over 
the new Overleers;"but converted it to their own 
ule ander fraudulenc Practices to deceive the en ds 
mam Statuti, &c. . 
Dune eee nm 
nr into'B.R. by Canet 


leers to accompt, and a Puniſhment fo? Refuling; (viz) Co 
EEG two — of the Peace ey 
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So that this being an Offence made bey u partichur Stat 


4 


which was not ſo at Common Lam, aud Mreniug how:the Of 
| fender aum be punithe; that muſt be th-Remtedy, end no o. 


+ ther can be purſueg. e 
1 * 


5 ere e eee 
| ft will not foz the other ſraudulent Practices mentioned in it, be- 
2 Sg too general: And ſa it bath been adjunged in like 
Tihere a Man was indidted koz being a Common 


79. 0 fenc© * . e 


I. 2409 620 en 05 515 e 34 * 
3. Cis an, That being Porters of the Parich ot 4 
they din Folleck ſeveral Sums, &c. hut haue laid ud Meme 
the dren” agg em ande eee whay: 


ee eee e eee een 
e 112% 20th eee e e off ft 
„ and 'tis land, that they & urer eotrum 
dim receive Money, which they had not bought te accompt : 
This is likewiſe bold fog the Jncertainty, becauſe the At of 
| one lis not the ak ot the other aß where-Four were india 
2 Roll Abr. ed fo2 uſing a Trade contra ſormam Statuti, ſettin — — 
they & uterqde eorum din uſe the Trade, it was 
55. Reaſon, fox. he wan et "oe cont hag 
188 # v4; 2 
6 ren 10 10 ; 1 W OBS nee 1 2 
de Dverſeers- 3 by the Ack ta acconpt, 40 
. their Refuſal 1s a Contempt of the Lam, fo2 which 8 
| de ludided: And as tu that. there ts.no.Difference-whena 
in — ; enjotned; and when: tis pꝛohibited by a Statute; 2 
ann? bolt be punthed at the = 
35 
8 Se of 3 & 12 9 
s true, two Juſtices e ave Power to commit 
the. Overſeers refuſing to actompt, which is a pꝛoper Means 
| Tone at the Right but it doth ata the King 202 the 


& 
— Oijetion, — —— voth not 
fozth what Sum mere coli 5334 
fence is fo2 not: accampt ng. — R 
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2nd Laftly, Though is tene, that wa conn — : 
refuſing to become Appꝛentices, becauſe the Service of one 
cannot be the Service of the other; yet Two may be indied 
fo a Cheat, and fo? ſeveral other Offences. Adjournatur. 
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burner, Re, 1 parictibus in partitionibus feneſtris youre was 

ferrariis & ornamentis ejuſdem Domus. 

Fa. upon — Cr the Decla- 

* 

That it was too general and incertain, fo2 

nut be . d . ce n See fe the en 
As where Treſpaſs was bzought fo2 taking a nera ap- Allen . 

paratum, oꝛ Crover foꝛ Studs cum aliis Implementis & Mace 

not ſhewing what they are; this was held fl alter a Uerdiz, fo2 bi. 

the Court cannot give Invgmedtt foz uch-inxertain-Parcels. 


E contra. It wds-argued fot the Platnitif, That the anton 
had been well bꝛought without the Videlicer; fo2 the enumera- 
ting the Particulars was but Batter of avation and Jn- 

ference; 1 being an CE TN —— 
. recovered, they may de divided, alntiff ou reto 
fo2 that which is well lai in the Declaration, and that is, fo2 
negligently keeping his Fire, The Plaintiff had 3 Juvgment. 
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ict per totum tem 
totalitꝰ perdidit & 
amiſit & al' enot' eidem Wil. 
loughby adtunc & ibidem intulic 
qu quidem contra pacem dicti Domini Regis 
billa ſequitur in hec Verba nunc ad dampnum ipſius Wil- 
IL London fi Cham- 

berline Ar 22 de Roberto 
— jor Cuſtod' Mar Ma- 


ini Regis cotam ipſo Ro- 
= — de eo quod idem Attorn ſuum 
us primo Die Septembris vim & injuriam 
ini Milleſimo ſexcente · - & dicit quod ipſe 
quinto Vi & Ar- inde culpabilis modo 


mis, Sec. un Athiopem [ An- forma prout ptæd Willoughby 
glice yocar' a Negrs] ipbus Wil- verſus eum ſuperius — 
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Hodgſoo, 


Der zur i Jure criſt & quia raid 


bir 


Domini Milſeſmno Sexcrmelitpo 


Ric'us Martin, Sam Stone, Benj' "Wilkalmum Willoughby depurar 


Nathaniel Spinlow,: ven & in 


jut ciuſdem zune non compe / 
-: Pex Vic Givicat'-prad' ad hoc 
gen nd requifirion” ptæd 
Joughby Chamberline": d per 
. mandar' Capital Iuſtic“ prad'de 
novqappoaumm quorum nomj- 
m panel inſraſtript | afblab- 
| undam ſormam Stuut in 
hujaGnodi- casa cd & provis 
n fic de novo apponit (iz) 
Thomas Pool, Ricus Martin, 


. 
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ſeripe tempus quo, d, Keiliert 
Viceſuno nono die Aptilis Anno 


ſexageſimo octavo per quemdam 


Gubernator' concitium & wary 
blacion* repreſencar' Inſulæ iNius 
exiſten” in ea parte legitime Au- 
thoritat commiſſionat apud In- 
ſulam illam inactitat f 4 in his 


An At declaring the Ne⸗ 
gro Slaves of this Jam to 
be real Estates. WMhereas a 
very conſiderable Part ot the 
CAealth of this Juand conſiſts 
in our Negro Slaves, with⸗ 
and ce 
we ſhould be utterly unable to 
manage our Plantations hexe, 
thereby relieving” our Mantz, 
and bzinging' that 


conſiderable - 
Increaſe of Revenue which 
this Place affows to his Ma- 


jeſty's'Coffers, as well here 
as in England; And whertd 
ſome Law-DSutts have ri 
other great Jſiconveniencies 
have followed where divers Per⸗ 


{ons dying Inteſtate have left 
the Rt 
a Negro 


t and Intereſt of their 
laves to be by Law diſ⸗ 
— gan their peirs, Exe⸗ 

and Adminiſtratoꝛs, 
* various Judg- 


ments and — of ſeve- 


ral Courts 02 | Jurozs have 
ſometimes 


found fo2 one, and 
at other Times fo2 the other: 


Fa à full — of theſe 
Inconventencies, and to the 


Intent that the peirs, and 


Civow who claims Dower, 
may not have bare Lands with: 


- out- Negroes to manure the 
lame ; and allo, that the 
Condition, Right; and Inte⸗ 
reit ot Negroes to all other t 
Ends and Purpoſes may be 


glican* verbis ſequen* Batba- Lat in this Caſe 


and put in a Certainty, have 


thoxty of” the 


dere. 25 Ne 
all Courts of Iadicature,! and 


Ack, 02 any 


— determined; 
The'Deputy-Governoz, Cotn- 
til aum Menbly, being willing 
that all Imtbiguities - heroin 
whould be removed, . the 


oꝛdained and envlted;” and it'fs 


hereby odainen and enacked by 


the Daene Comiefl 


- fame, 'Thift 
2 


"Staves in 


of any Perſon dying, ateow⸗ 
ing to the Manner and Cuſtom 


ok Lands of. Inheritance held 


in Fee-fimple. pꝛobided always, 
That' no Perſon ſelling 'o? a- 
lienating any ok His oz Her 
Negroes, is hereby held oꝛ obli⸗ 
ged to cauſe ſuch Sale, oz 9- 
lienation to be enrolled, as 18 
accuffomed to be done and re- 
quired. by the Laws of this 


Inland, as in all other Real 


Eſtates, any Uſage, Custom 


'02 Law. to the * contrary not- 


withſtanding : Provided this 
bing therein con- 
tained, ſhall not be taken and 


deemen to extend unto any 


Merchant, Faitoz, 92 Agent, 


bringing Negro Slaves to this 
ny and -having the Con- 
8 of -any Slaves un- 
but that in all Re- 

wer, they, their Executoꝛs, 
Admini⸗ 
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Adminiſtratozs oz Aligns, may 
hold, poſſeis, and enjoy ſuch 
Slaves oz Negroes in ſich 
Condition as they might-have 
done before the Baking of this 
Af, until Sale of -fuch Slave 


b! Slaves hath been made in 


the Jfland.] Prout per Actu 
il plenius appatet quodque 
præd Edwardus Chamberline qiu 
ante ptæd' tempus quo, Ec. a- 


num Angliz per ſpacium di, 


verſor Annor extune & ante 


pred? tempus quo, &. juxta ris 
tus Beclellz Anglicanæ (ed abſ- 
que notitia ſive conſenſu ptæ 

Willoughby Chamberline ibidem 


baptizat“ fair ee prad! 


Joliannes Witham poſtea & poſt 


mottem præfat Ux6r” cjus ſed 


diu ante præd' tempus quo, &c. 


inſca hör Regnum Auglix 42 = 
ſuo de & in Plantation & Servis tliop Ser vum prizd” aServitio (us 
Æthiop' præd' ad inde perrinen' ' penitus dottuſit nec non poſtga & 
obiit ſe t per & poſt cuſus mot ànte præd tempus: quo &c. i 
tem una tettia Pars Plantation & Æthiop Servus alics hujus Regs 
Ae ervorum pred unde . ni Angle ! ſubdic? infra” | hoc 
thioßt Sas in nat prad* men» Ka Angliz deſet vit ac it: 
tondk ruft un“ deſcendebat Ma- frafkripticnpbα, qu, Ke. inſrũ 
riz Vid" & Relict prod Edward! hoc Regnum Aug lie fetent fult 
Chamberline nomine dotis ſum f actual Setvieic pred“ Roberti 
er legzes Inſulæ pratd? 6 rr Harveg capiend' de ptæfat Ro- 
Pratt tettiæ Purtis ke ptæc ul du denn Brack an rarkiy ſix Liber 
tertiæ Partes deſcetidebanr pte. kum pet Anm & ſalatio: ſao in e 
far Will Cliatiiberline ut Fil?! Harte ſeſ uttum ſup tot martiacn 
& Hxreck pred?! Edwatdi i pteed' pen Jur. 'pred\Cin Hin 
fic ſe it exiften* præd Maria /po· . pred? vompert præd Rabertus 
{tea & diu ante'tempus quo/ &] it culpabil de traſgies 
cepit in vitum ſuum Auendam bn irn ſpeciſttat nene Juratoß 
hannem Witham M per quod f prted' penitus ignoram S pet ad. 
præd Johannes Witham ſe'it ſuit viſameht Cut” Hie de premiſſis. 
in jure Uior ſupted de und Et ſi (oper nam Matziam pra 
rertia Patte Plantation 8& Athioßt {per Jar 3ptrd”) in forma prad 
Servoruth pro tetmibò vitæ UR compert)hMbirhr Juſtic! & Cut 
ris ſuie pied de pt Johatinds hic quod pred” Robertz Harve 
Witharivic ſe it / exiſtenꝰ infra no ſit culpabir de itran{ffrelF i 


pud Inſulam przd\de ſimili Statu 


minat ! Æthiop verum Nativum tune illem-Juratar*Jieutic ſuper 
diu ante inſraſetipt quoj ſatrrum ſuun praæd 33 


ce. ſrile in Anand Regni Catel Robertag3 wa culpa! 
Secundi nuper Regis Angliæ . bil dees trunſgteſs preut "prad' 
Triceſimo Sexto infra hoc nee Char 


inte- 


num Angliz duxit & poſtea rius verſus cum queritur. Et aſ- 
- przzd' Acthiop* Servus ſuperius ſidunt dampna ipſius Willough- 
temanſit in Servitio by GE GS poo 
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veſkey in the Plaintiff? * n * 

2. If any lurh Property be veſted in bim, then whether the 
bringing this Nogro into Eagi; not a mum and 
the Pꝛoperty thereby aß P 232 
3. Whether an Aman of dnn taking a 
o 

as to the Fett, Tho' the Wa Slave hath but a very barw 
Sound in a Free and Chaiſtian Country, yet perfet Bondage 
hath been allowed in ſich Plates; and the which doth 
222 ere 13 
thetr AS a Recompence foz their Labour ; ſich is the 

Now the 
3 «mas 
— 
abſolute 
inghim 
wherever he I * 
Will not lie, by lainci# bath 
2 Negros | Caſe of; 

'Tis true, there is no Judgment entred in that Caſe, but 
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 Setvice, and that he Was afterwarys turned away, wil n 


Manumiſſion is defined by Littleton to be, when the Loꝛd 
makes a Deed to his Uillatn to enfranchiſe- him, this ts one 
kind of Manumiſſion; the other is, when the Lozd doth ſome 
Ac which in Judgment of Law amounts to make his Utllain 
free, as by making a Feoffment in Fee to Him, and deltvering 
Seiſin accowingly, &c. Tis true, he may have ſeveral Tem- 
pozary Puavileges whereby he may be exempted from the Seiſin 
of the Low, as entring info Religion, &c. but can in no Caſe 
be infranchiled but where the Low is an Ackoz; and even in 
ſuch Caſe, if the Low himſelf had enkranchiſed him by Deed, 
cum rota ſequel ſus procreat4 & procreandà, this was not a ſuf- 
ficient Manumiſſion of ſuch Childzen which he had betoze the 
Execution of the Deed without Special Wows, becauſe. they 
were Uillaſns in Poſſeſſton at that Time, 
But here is nothing ok the Lo2d's Conſent found in this Ger⸗ 
vis; bur the fontrary/'! 9/6. + Hts ne WE; 
Chen biiniging'him-into England by Sir John Wytham will not 
make him ktee, betaule de was a Treſpaſſer in ſo doing, foz he 


bought not to have remove him ktom the Plantation to which 


he was Regardant. I therekoze talking him from the Planta- | 
tion was Tortius; chen the ünding that be continued; in Hig 


1 
1 


amount to a Manummoen ?: ar ego. 
Che chief Quettion hen is, -tthether -Baptiſm without. the 
Paivity of the Lom will amount to a Mannmion? 
uo ik a bare Coillent,” without anp other At of the Lon 
will not be fifficient to make his 'Utilatn free, ſo as to dev 
Himſelf of that Pꝛoperty which'He'had in m, then a Forciori; 
-what- the Uillain' doth: without"the Conſenr'of the Lob, cati- 
unt acquire a Banumiion,. ooo 
Chat a bate Conlent alone aner appears. by wp | 
-Lowd 'Coke's- Comment on Littleton, and the"Authozities the 
ited in the argent; Chat if a'Meece regarvant to a and 
marries a Freeman with the Licente ok the Lom, who after- 
(wards makes a Feoffnient of the Mano, aud then her Pusband 
dies, the Lo2d ſhall fiill have the Reece and not the Feaffee. 
N Baptilm ſhould be acconnted ua Manummmion, it would be 


ry much endanger the Trade of the Plantations, which cannot 


be cartied on without the Help ann Labour ok theſe Slaves, 


fo2 the Partuns are bound to bapttze them us ſoon as they can 
give a reaſonable Account of the Chaiſtian Faith; and if that 
would mite them free, | then few would be Slaves. nor 


i181 
E contra. 
4116 Ge | 


. 
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Kennt- 1210. 

It was argued on the 4 Obe clue ——_—— the * 
of Nature fo one Man to be a Slave to another. *Tis on g 
Pan map loſe his Liberty by a particular Law of his Count 

02 by being taken in Mar, fox there he owes his Lite to thol 
that pyeſerve him, oz where a Man voluntarily ſells hiniſelf fu 
 Suſtenance, oz Alimony:; but no ſuch Thing s found in this 
Liberty... and nothing ſhall be preſumed but whats in Favour'of 


gay loing on 
Hefe have an Appeal of Rope, deing ravithe her 


ma a bd „ and Uillenage here, were the ſame 
ſozt of Servitude, the Plaintiff may be ſetzed- of this Negro 
as a (Aillain in Gzoſs, 02 as-Regatdant to the plantation; fot 
there were but Two Sozts of Qillains here, either in Gtols, 92 
Regardant fo particular Manos. 2 
Now this cannot be a Cillatn Regarvant to the Plantation, | 
ko; then the Plaintiff and his Anceſtozs muſt be teiped of this 
Negro, and his Anceftors Time vut of Bemozpy of . which 
could not be; becaufe Barbadoes was acquired to the Engliſh 
within Time of Memo; and he cannot be a Uillain in Olaz, Litt. Sec. 
— tis kound that he was bozn of Parents belonging to the 181,182 
antation. 

But if the Plaintiff hath any Þzoperty in this Negro, he mut 
either have an abſolute oz qualified Pꝛoperty in him at the Time 
of the Treſpaſs ſuppoſed to be committed 

pe could not have an abſolute oꝛ general Pwoperty, becauſe by 
Magna Charta, and the Laws of 1 no Man can have 


a Pzoperty over another. 
And it he had only a qualified then an Ation of Tref-- 
pala will not lay, but an Atfon per quod rvicium amiſie; 


Cee Vt 


— 


— * 


* 


only Recompence fo2 Servitude. 


— — th 1 
— 


But if the Plaintiff hab any Right to the Servitude of this 
Negro, that Right is now deveſted by his coming into England; 


fo2 the Owinance mane in Barbadoes ſhall not maue him ſo 
Regardaut to the Plantation ther e, as to go to the Heir, betaule 
that is only Lex loci, zn adapted to that particular Plate (as the 
Lawof-Scanoaries in Cocnwall, and extends only to that Coun- 
try) ſo long as he is occupied in Service on that Plantation; 


and if he be bꝛaught into another Country: where that Law hath 


no Effe#, that amounts to a Banumiſon, ſo that the bunging 
him into England, Diſcharges him of all Servitude, o Bondage, 
eſpecially'+being turned out of the Service'of his Baſter, any 
not allowed Suſtenance by him, foꝛ Food and Cloathing'are the 


i But being. baptized accoꝛding to the Right of the Church, he 


ect. 202, 


» luſt. 46. 


is thereby made a Chuſttan, and Chaifflanity is inconſiſtent with 
Slavery. And this was allowen even in the Time when the Popiſh 


Beligion was eſtabliched, as appears by Lirtleton, fog in thoſe 


Days if a Gillain had entered into Religion, and was mokeſled 
as they called it, the Low could not ſeize him; and the Rea- 
ſon there given is, becauſc he wag dead in Law, and if theLow d 
might take him out at his Clotfier, then he could not live at com 
ing to his Religion. «2:3 
The like Reaſon may nom de given fo; Baptiſm, being inco2- 
pozated into the Laws of the Land, if the Duties which ariſe 
thereby cannot be perfomed in a State of Servitune, the 
2 muſt be a Manumiſſia gn. þ 
hat ſuch Duties cannot be perfozmed is 


| plain, fo2 the Pet- 
ſons baptized are ta be confirmed by the Diocefan when they 
can give an Account of their Faith, and are enjoined by ſeveral 
Aas of Parliament to come to Church: and it cannot be an 
Dbyjetion. of any weight to ſay, That though he was baptized, 


vet it was not by the Conſent of the Lozd, becauſehe is enjoined 


by the Law. 300 

But if the Low hath ill an abſolute Pꝛoperty ober him, 
then he might lend him far enough from thePerfomnance-of thoſe 
Duties, (viz.) into Turkey, oz any other Country of JInfivels, 
where they neither can o will be ſuffered to exerciſe 
Chaſſtian Religion. \Fri'3 
_ The Law is ( careful of the Liberties of Men under its 
Protefion, that the King himſelf who hath fo great a Right 
tothe Duty and Service of his Stbjefts, cannot ſend any one 
out of England againſt his CUtli to ſerve in any other Place, 
even in his own Domintons, fo2 this my Lozd Coke ſaith would 
beperdere Patriam ; and therefoze the Low could not ſend a — 


* 
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"rains in Gꝛols out of rhe:Kifigdont, berate weh tv a Kght 
in him. 


Thus it is allo in the Cult of Appitntices: Bhi thouph 11 3 
voluntarily ſubmit chemſelves to ſerve theft Matters Mn Ps. 67. Hob. 
Numbet of Years, yet they cannot be out of the Aingvon 2 idem 
tho it be to their Mater s Poule, and in his Bet hte, ft 8 
it be the Agreement, 02 the Mature of th hf Apparel Orgs fuch; 


* 


_ - Captives taken in Mar ate under che mörk Si 

of Servitude, and thole to whom . ſitbjetten have 

by the higheſt Right in them, decatiſe tis lamkul not oi 15 
diſpoſe ot them at cheir Pikalute, Hett even t veffroy them. 
But tis obſerved among N ep do not make . 
Slaves of thoſe'of their own" Relt 9 5 taken in Mat; Molloy de 
andif a Chuan beſo taken; pet Iden unte , a * Mariti⸗ 
turn Mahometan, he both Wield obtiitfi i reedom * 

0 


And it this be a Citfiyin flowed ambn 1 5 then 
tiim in a Chuttan Matton, us this is, could be ant 9 
— — to chem, und Gout eherebÞ achuite 9 

and Immimtties enjo I hos” mme Reit 
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Mid. ſl. [ternary qui 25 r quericur de Thoma Wi- 
am pro Dom Re in Cuſtod' Mar' &c. de 

uam pro ſeipſo in hac parte {e- Placito quod reddat' dio Dom 
5 wy” e Regi 


4 
2 n 
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Fran 


Regi & eidem Fran Triginta 
& ſex Cados [ vocat 
Oleorum Olivarum [ Anglice 
Oltve⸗Opls ] continen in toto 


tteſdecim Lonnas I Anglice Tuns] 


Oleorum Olivarum præd' ad Va- 
lenc' quingent & viginti libra- 
rum ac etiam ſexaginta & novem 


Pipas [Anglice vocat Pipes] vi- 


ni continen in toto Triginta & 
quinque Tunnas [vocar' Tung) 


ini przd' ad Valcntiam Mille 
& quadraginta librarum quos ab 


em Dom' Rege & prafar 
injuſte detinet pro eo 
videl't quod cum poſt primum 
diem Aprilis Anno Dom Milleſi- 
moſexcenteſimo ſexageſimo primo 
ſcil't inter decimum nonum diem 
Septembris Anno Dom' 1694, & 


diem exhibitionis hujus Billa 


ſcil't decimo die 3 præd 
bona importat per præd 
Thomam Withered & per ipſum 
habit & poſſeſſionat & ad uſum 
ſuum proprium cony* & depoſit” 
in quadem nave ſive vale [yocar 
the Stella] a Genoa in partibus 
tranſmarines in - regnum 
Angliæ videl't ad Radcliffe in 
Com' Mid' ptæd' infra, portum 

on cadem nave five vaſe 
{ vocar' Stella] dicto tempore 
importacon' bonorum non 
exiſten' nave ſive vale vere & 
fine fraude pertinen ad lum 
1 Hiberniæ, Walliæ, vel Vil 
læ Berwici ſuper Tweed aut ali- 
quam corum ut verus poſſeſſor 


Anglice Dwner * 
ee tres 


rg . es nautarum ad minus 
Parkels yer” Folic prædictaque nave 


loci unde bona præ 
cen production five Manufactur 


vel vale non exiſten nave vel 
vale forinſeca de edificatione. 
Genoa. [Anglice the Built of 
Getioa)] ſea iſtius Regionis vel 
d* ſuer creſ- 


vel talis ubi bona præd 
potuer ſolummodo eſſe aut maxi- 
me uſualiter fuer primo” eski 
oe pro tranſportatione & u 
giſt & tres quatt partes nauta- 
rum ad minus fuer ejuſdem regic- 
nis ſive locj contra formam ſtacu- 
ti in hujuſmodi caſu nuper edit“ 
& provis occaſione quorum qui- 
dem præmiſſorum nec non vigore 
ſtatuti prædꝰ bona ptæd ſotistact 
devener & exiſtunt & quælibet 
inde parcel forisfacta devenit & 
exiſtit' unde actio accrevit* dio 
Dom Regi & eidem Fran' qui 
tam, &c. ad exigen &c haben 
de eodem Thoma pro ptæd Dom 
Rege & ſeipſo præd bona in for- 
ma pred” ſorisfact ptæd ramen 
Thomas licet ſepius tequiſit', 
&c. bona in forma præd 
forisfact dicto Dom Regi & ei- 


dem Fran qui tam, &c, nondam 


delibetavit ſed ptædꝰ bona dicto 
Dom” Rege & eidem Fran qui 
tam, & e. hucuſque deliberare 
omnino contradixit & adhuc 
contradicit ac injuſtedetinet unde 
idem Fran cus qui tam, &c. di- 
cit quod deteriorat eſt & dam- 
num habet ad Valentiam duo 
mille librarum & inde producit 
ſectam, &c. 
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Roberts 0 Witered. F 8 
N Addon of Detinue | was biougbt to Shows ae 


A Uertue of the Statute 12 Car. 2. L Entituled, An ES 12 Car. 2 


encouraging and encreaſing of Stvpping and Navigation) in 


Eighth Paragraph whereof tis enattey, amongſt other Thin 
That no Olive Oil, or Wines, ſhall from and aſter the Firſt 


y 
of-Apul, in the Year 1667. be imported into England, Ireland, 
Wales, or Town of Berwick upon Cern, in any Ship ot Ships, 
veſſel ot Veſſels whatſoevet, but in ſuch gs do truly aud without 
Fraud belong to the People thereof, ot oft-fome of they as the 


Owacrs and. Proprietors thereof, — whereof the Maſter 

Three Fourths of the Mariners at leaſt are En except — 

ſuch Foreign Ships and Veſſels as are of the Built of that Country 

1 Place of which the ſaid: Goods are the; Growth, Production or 
ph Lag repeſtively. or As 8 D can 

or m ually are or Tra on, and 

en the Maſter cw * 

0 7120 ſaid Country or Plank * ek wages 155 2 0 
1 Goods; one Moiety to and the ther Maiery 

to or them that ſhall — ſcize or Toe for n in any 

Court of Record. 

.. Upon Non detiner pleaded, there was 8-(erviit fo2 the Plain: 

| tiff. And nom it was moved in Arrett of Jungment, that an 


ale; and tis not enougb to ” ehat-the Statute ned 


expieſs Moms thereof: the 1 * not 
eizure 02 Jnfounation. 


8 e givaPraaties of 4 


9 8 85 e, 


Theee Fourth bhche Mariners at leaſt are 


2operty in bim who. fir&Gheth. foe the: Fozfeiture, becauſe by 
attached bur by 


the cap. 18. 
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Hardres 217. 


where! they were uſually ſhipped at-the Time of the making of 


The P2oceedings upon fuch popular Statutes have uſually 
been by way of Jnfozmation ; So was the Cate of Pircher and 
jones in Michaelmas Term, in the Thitteenth' Btar'-of King 
Charles Il. in the Exchequer, ohith was an Jiifomialion fox'tm- 
potting Two- Bags of Spices krom Holland, r the 
Gyoloth of Aſia, Aries, 01 America. that not being the Place 
where ſuch Goops were firſt moſt uſually ſhipped fo? Tranſpotta- | 
tion, contra Formam Statuti. There was u Jlvgment- fo} the 
Plaintiff; but it was Kiev, decaucle it was not alledged; that 


the Goods were not ot the G2zowth of Holland ; though the 


2 Roll. Abr. 
202. Biſhop of 


1 ſet forth, that they wers ot the-Gzowth' of 

Now tis not material where ſuch Goods were uſually ſhip- 
ped eſther befoze oz linte the making the Az fo2 they ought to 
aver, that Genoa was not the ulſual Place ot tipping them at 
the Time when the Ac was made, line the Cale where the Ring 
the Manoꝛ and Lands belonging to. 
koꝛ ever from ſueh u Fozeſt; Che 
reedom fo2 any other Lands, but 
Time of the making the Grant. 
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per quo Gehm fee 


od iple-non ven cam Juſtie 
dict Domini Regis nuge & nu. 
per Domine Regine de. Banco 


r libetrar' 
quam extra inychiri contingeret 
capetet & eum ſaſo Cuſtou ita 
quod heret \carpiis' cjus coram 
juſticiar dictot Domini Regis 


40 & nuper Demide Reg Regin# apud 


: ; Wellm' in Cras! Aſcen Dom tunc 


Ka” beer ſequen ud faciend & Re- 


* ante Sanz Agathæ Vir- 
ſro Anne eco licto ad 
ſting de Jt 


Placitis- 
adtunc tent in Guildhall Civita- 
tis London ad ſectam ĩpſius Hen - 

pet Re- huper Dominæ Reginæ. &c. 
cord & D utlegat Alius in 


rici utlege a fuic 


Cut dicti Domini Regis 
nunc de Banco teſiden plenius Com 
& maniſeſte liquet ſupet qua qui - 
2 utlegaria verlus prrtat 

gium in forma præd pro- 
mulgat idem Henticus Wolfe 
poſtea ſciſ t decimo tertio Die 
* Anno Regni dictor Do- 


Roving, 1 77 ES —— 
dampnor 


| ohbtention debiti & 


pra d pr glecur” ſuit eta . 
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Vir 11 Novi Ca. 
ri- prxd*; fuper 
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eat ubicyngae in Bal; 
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L reges & 
Cut par 


| cipicad* quod eadem Cut dicto: 


| Domini Regis: de nuper Dominæ 
G pee ene Lune 


Regini cons iu ea parte & quod 
heret ibi breve illud quod qui- 


dem bteve idem Henricus Wolſe 


poſiea & anten retorn brevis 
ilſius ſeil't quarto Die Maii Anno 
Regoi, dictor Domiai Regis & 


quarto ſupradicto apud Vili he 


— 


anden j eee 
Vic Vile -pred* exiſten in ſotma 
Juris exequenc' virtute cujus qui 
dem Bok pred Joſephus At- 
kinſon poſlea & ante retorn' bre- 
vis illius — Die Maii 
Anno lupradicto runc 
Vie Vu: — exiſten apud 
eandem Villam in Com' Huſdem 
Vill cepit & atreſtavit 

Grorgium am ape in Cuſtod foe 


| in execution” pro debito &e-damp» 


nis præq adtune & ibidem ha- 
dar 2 Prilona dictot 
is & nuper : Din 
1 — eule 
divit uſque m exitum 


Dor tephi ab Offiicio- CVE Ville 
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prodiey FR 'placito,pradia” 


tes 
ut poſit inde inter eos in 
E — Domino Rege 
55 ue ue Diem Met: 
ſt Tres ſep timanas 
melis Emule prox' 
— nf Juſtic* Domini Re- 
gis ad Afſizas in Com' Vil No- 
vi Caſtri ſuper Tinam capicnd' 
aſſign” prius Die Lunæ viceſimo 
ſecundo Die juli apud Bulle) 
hall, Vil” Novi-Caſtri ſuper Ti 
nam in Com ejuſdem vlle pe. 
formam * &c, ven per 
_ defer — , Ad quem Diem 
coram Kege apud 
Weſtm' hav prizd'' - 
Attorn ſuos pred: & præfat Ju- 
ſticiar' ad Aſfizas coran'quib' 
&c. mis hic Record" ſuum co. 
ram eis habit“ in hæc verba, 
1. poſtea die & locb infra con- 
tent coram Edwardo Nevill 
Mil un Juſtie Domini Regis de 
Banco & Johanne Turton- Mil 
un Baron Scaccarii dicti Domi- 
ni Regis Juſticiat ipſius Domini 
ad Aſſrzas in Com Vill 
Novi Caſtri ſuper Tinam 
n' per ſormam Statuti, Kc, 
ven tam inſtanominat ach 
Wolfe quam inſraſeript 
- Daviſon" per Attorn” ſuos 
. & jur Jurer? unde 
iofra fir mentio' exact ſimiliter 
ven qui dicunt ſuper” ſlicrum 
2 . ver- 
us infranominat Georgium Dale 
debitum gc dampna in narration 
ipſius HB rici infraſcripr mentio- 
nat' modo & forma prout per can- 
dem narration? fi 
ius 


Benja- Georgio ſic in Cuſtod* i 


rici utlegat fuit Ty. & forma 
in natration ill ſpeciicat & wal 
idemHenricus ſuperinde | 
fuir breve de Capias ut ar Ain 
dict narration mentionat ac illud 
inſranominat ſoſepho Ack inſon 
Vic“ Vilf Novi Caſtri ſuper 
Tinam inſraſcript deliberavit 


qui dictum Georgiuni virture 


brevis præd' cepit & arreſta 
modo & forma prout in met 
narration? continetur quodque i- 
dem Vic' dictæ Ville ipſum 
Georgium in Cuſtod* ſua pro & 
ſuper breve illud habuit & cum 
in Priſona Domini Regis & nu- 
per Dominz Reginæ 1 {oo de- 
tinuit & cuſtodivit 28 | 
ſtulat ac in exitu ſuo ab Officio 


ee Vill as debito modo 
vie pretat Benjamin 
(Vie guide! Far fie ur in di- 
Qanarration' continetur exiſten”) 
& inCuſtod' ſua præd Georgium 
in Priſona præd' fic ut ptæfertut 
detentꝰ ex cauſa przd* quodque 
idem Benjamin ut Vic' Vilt' præd 
predict ium in Priſona 
Ia ſub Cuſtod' ſua adtunc 
ibidem recipit habuir & ya 
nuit prout lex poſtulat di 


Benjamin in forma præd Nur 
exiſten' idem Benjamin Vic 
Vill! ptædict ut exi- 
- _— Georgium e ia 

extra ius 
Benjamin ad quo 45 


libere ire & evadere voluntarie 


po ſine aſſenſu ipſius Hen- 
rici, codemque Henrico de debito 


% & dampais przd' vel aliqua inde 
| yu minime ſarisfa? prout 


* in nAcragion' ſua 


pred 


.@ 
— 
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perd interivs allegavir ſed Jura- amin debeg pred Henrico infre- 


circa 


tur dict Cur 


FLA 


e 
pix vel eſſe potnir 
Sectam iplius 


=> 


If 
: 


355 
12 


promis & 


Georgium in execution in dem Gebrgium in execution in 


ea parte fact necne idem Jurato - en FaQ tune Jutatores 


res penitus ignorant & inde petit præd ſupet ſacrum ſuum pred! 


ad viſament Cut hic, Scr. & ſi dicuhnt quod 
videbitur eidem Cut hie quod 4 non debt; prefar” 
ptædictus Georgi 
cution pre 


Benjamin 


200 
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x 


; 


: 
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Dale was in Custody ot the Dofendant then She- 
Newcaſtle, and that he voluntarily ſufered him to eſcape, 
2A not * then they make a Special Con- 
That if Dale d taken a V and A Day aftor the (aid 
reroveved again him could be in Execution ko; the 
Damages without an erpꝛels Pꝛayer to charge 
; then they find fo2 the Plaintiff, ke. 
argued for the Piaintiff, That when a Ban-was out- 
Judgment, the Capias Urlegaruw is the proper P- 
the Plaintiff is at an End ot his Suit ; and 
can bens Default in him fo2 not continuing his 
to have the Priſoner Hought tato Coutt; and 
ts be committed in Execu⸗ 


there was any Laches in the Plaintiff, -07'biſ- 

ng the Pocols, yet if the Party be in Execution upon 
a Capias after Judgment, de es in Execution at 
the Suit ok the Plaintiff if he pleale ; ko though the Dut⸗ 
lawꝛy be in the King's Name, yet it is at the Suit of the Party, 
and fo2 his Benefit : And the Sheriff muſt take Notice 2 | 


that the la 


52 


4 
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Law, That he hath him in Cuſtody fo? that Purpoſe unde Con- 
victus eſt, fo2 theſe are the Mods in the Crit, 

N the Defendant pꝛomile to pay à Debt in Conlideration of Cro. Eliz. 
Fozbearance to pzoſecute a Capias Utlegatum, this is good in 909. Velv. 
Lam, which p2oves that an Dutlawꝛp is at the Suit of the Party; 19. Jennings 
fo2 ſuch a Pwmile would be void, to ſtay any Pꝛoceſs at the = Har- 
Suit of the King. 

In the Fifth Report, there is a Caſe in Potht, (viz.) Lanton 
b2ought an Action of Debt againſt Walwyn and had Judgment, 
and then he was outlawed and taken upon the Capias Utlegatum 
and eſcaped : Whereupon the Action was bought againſt Garnon Garnon's 
the heritf, and it was reſolved, That at Common Law, if there £25 Rer. 

be an Dutlawzy after Judgment in Debt, and the Party is taken Eli: / 
upon the Capias, there is an End of the Plaintiſf s Suit; and idem, 7 Roll 
if no Laches be in him in continuing his Pꝛocels, he ſhall be in 825, $10. 
Execution at his Suit if he will: Foz it is but reaſonable, ore 556 
That if the Ring ſhall have a Benefit at the Suit of the Party, 
that the Party ſhould have a Benefit at the Suit of the King.” 

This Cale was adjudged in Michaelmas Term, in the Foztieth 
Pear of the Queen; and thzee Years afterwards in the ſame 
Term, Pophamand Fenner ſeemed to be at another Opinion in an 
Aton of Debt bzought againſt an Adminiſtratoz, upon a Judg: 
ment had againſt the Inteſtate. The Defendant pleaded, That Shaw verſus 
the Inteſtate was outlawed after Judgment, and taken upon Cutteris. 
the Capias and died in Priſon; and upon Demurrer to the Plea, 9c Eliz 
thoſs tio Judges held that he was not in Execution at the ore Paal 
Suit of the Plaintiff without his expzels Pꝛayer, and the Court to 817. 
_ . But Juſtice Gawdy * of a contrary Opinion in 

at | 

And accoding to his Opinion and the Reſolution in Garnor' 8 Bridgm 
Caſe, there have been ſubſequent Judgments in this very Point, More ever 
That when the Party is taken upon the Capias utlegatum, he R 2 
ſhall be in Execution fo2 the Plaintiff if he will, altho his Body idem,2 Cro. 
was never bꝛought into Court. 

This Cale came in Queſtion again in this Court In Michael: * 
mas Term, in the 2oth Pear of Ring Charles II it was Sid. 380. 


Debt upon an Eſcape, wherein the Plaintiff declared, That ru _ 


he recovered a Judgment in the : 3th Pear of that King, that 1454 
the Party was outlawed the 15th, and taken upon the Capias the 
18th Pear of the ſame King, and eſcaped : But he had not de⸗ 
clared that he was in Cuſtody, and pzayed to be fo at his Suit, 

without which his Jmpaiſonment upon the Capias Did not make 


him in Execution at his m_ lt nay be, he wag not 
 . conteuted 


— — — — TSF * — * — r * . e 5 
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Debt againtt the Sheriff ko; an Escape; and the Reaſon is, 


the Poceſs,: he is in at the Suit of: the Wing to anſiver the 


it ought to be continued. 


contented with that, kut intenzed 4 habe another Execution 


than his Bodyůvp. 


F . . ih N. 
But the Judgment in this Wie is not 'repozted, ane the 


Dpinion of Popham and enger 1s: there cited, that be ſball be 
in Execution. at the Suit of the Party until ag dalla it, 


 _ "Jt the Party be,taken upon a Capias prociige,..he thall-not be 


in Execution after a Pear and a Day at the t or the Party 
without Peter But there is a Difference between that aud this 
Caſe, ko! here it appears by Glerdid, that the Plaintiff; ſuev 
out the Capias fo2 the Recovery of bis Debt; and it appears 


plainly,  thok he intended to have the Body of the Party in 

TTY. ls a ton +-"{p7 £5 

tene "i ben eptitten by 2006; bbs ug d her 
Side, Chat ik the Eſcape had been within the Pear alter he Bag 


taken by the Capias, that the Plaintiff ſhould-have an Acton 2 | 
cauſe within the 'Pegr the Plaintiff might baue bzought a Ca? 
Sa again him, and charged him in Cuſtody, but after the Year 


e hath lapſed his Tims; and is d2iven to a Sci Fac', and therefore 


all not be then in Epecution at his Suit without continuing 


ee and ſo it would have appeared ik the 
ff had turned 8 Cepi Corpus upon the Capias utlegarum; ' 
therefoze ſomething mut appear upon Recon, to make him in 
Execution at the Suit of the Party. Nabe 0 
When the Defendant is taken unon the Capias utlegatum, thete 
an End ol the Party's Suit, as to any other Pꝛoceſs to be 
ued by him, koz he cannot have a Sci” fa 0 any other Proceſs 
upon that Judgment, and fo it was at Common Law, it there 
had been any Stay of Proceſs after the Pear and Day, therefoze 


* 4 * 
- 4 
LY „ „ 


. TR affirmed, that he is in Execution of the Party, nolens 
volens. * , , % x (4 i as en S! 

'Tis tree, the Sheriff is bound to keep his Puſoners in 
Cuſtody, but not under equal Penalties ; fo in ſome Caſes an 
ion of the Cale only will lie againſt him fo2 an Eſcape, and 
ſometimes an Aition of Debt, where the Plaintiff. will recover 
both his Debt and Damages: But here an Akon of the Caſe 
only will lag gan the Sheriff, + oo ont 

The Reſolution in Garnon's Caſe will not come up ta this, fa: 
the Wozds ate, If the Delendant be taken-upon the Capingurc- 
mL” Kings Su, na Lacheg being in the Plaintiff in 


his Proceſs, he thouly be in Execution fo hePlatn- 


4 
" o 


* 


Tem Nach FI 3 py | 


tic i he wounds tis not faid with Paper n without Þ er 
E — — — mathe p 1 * 

Neither ridgauan an Authoꝛity jainrii, 
kaz that was an Aaton of the Cale yought'againft the Sheriff fo? 
an Eſcgps-ofitheParty taken upon a Capias olregarorty/Which is an 
Argument that-chey:tok the Law ta be otherwils at that Time ; 
to2 if the Paloner: had been in Execution at ide Satt or the 
Party and eſcaped, they —.— have beought ap pr of Debt, 
and not an action on the C 2 
The like ation on the Cate — brought agatun we Sheriff 
ol -London-foz an Efcape by Froſt, where the Defendant was in drohe. 
Ciiſtody upon a Capias 1 8 5 ſued after-a Year, and there it 
was agreed, chat he tvuld not de in Extrutton at the Suit of 
M Party without P23 but becauſe he was diſcharged from 

it fiiding Süretien to fatt 

laintiff-accoding to th e, the — wa proftbleep 
top he 1 therefore * M en che Cale would tay againſt Edw. 3. 


| | p. 12. 
5 roy Court were Dpini That {was in vain fo2 the 
795 to ſue out an Dutiawy it he ha % Benet thereby, 


— 


n the Party was tauen upon the Cuts without continuin 
— — fo2 to what Purpoſe ſhould he tate out à Sci 
Judgment when the Party cannot be foutiw,” and nothing 


can 2 done ape it: Theretvze . | 
ION 50 5 15 W Mg | eat 


T was invited at the Seton dem 5 th the 
Surrough of Hatfeild, fo; ſpeaking rhefe aws, 0. The 
Mayor and Aldermen of are à Pack of as grear Villains as 
any ha rob upon rhe way, and we will cake away their 
Charter. He wag found Gifts of ſpeaking theſe Wows, 

Jt was movevin arreſt of nn, and id ſeveral Exceptions 
* 287 Ja Hoh 1 P * 3 The U & Mow 

1. This being tried at a Seftons ofa particulds urdu; 
theyſhould have ſhewed what Authozity they hab to hold. the Bel 
lions being in a puvate W etther wp Parpan 0 . 
= nan buen omeeted, . N att 


TAB n 
rs nn ag ' botmy t bs gan 


* 


* 7 * 
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In Eaſter Term, in the 21ſt Year: of King Charles the Second, 

2 Hort was inditten in thin Court toꝛ thelſe Mos ſpoken 
him of the Juſtices ot the Peace ; fL That none of the Juſtices 

of the Peace did underſtand the Sttutes of Exciſe,” except ſuch a 
one, [naming him, ] and truly be did neither well underſtand them, 
nor. moſt of the Parliament Men who made them. iu this Ami 
A 10 = 6 


ment was quad. 


3. It is ſafd, Juratores pro Domino Rege ptæſentant, it ſhouly 
babe been pro Domino Rege & Burgo rl ptæſentant. * 


; | IJ 
* E. x = : . 2061 ad Ae 
Rex verſus. Inhabitants of Liſley. 
x a | 6. FT | 9 J 3 wo i | 5 | © SEEN Fry = 
A N Dwer of Settlement was made by Two Juffices of 


Peace, to remove one Elizaberh Sinkwell, late df Liſley, 
Single-woman, and William her Son, to the Pariſh at Morton 
Hampſtead; tn which Oer the Cauſe afligned was, becaule that 
wa and Colluſion-of the Pariſh of Liſley, ſhe was deliverep 
of the ſaid, Baſtary-Child'in: the Parithof Morton. 
It was objetted- againf" this Der to quaſh it, becauſe it did 
not appear that the Mother was laſt legally ſettled" in the Pariſh 
of Liſley, 02 that ſhe was a Pariſhioner there at the Cime ſhe 
was delivered at Morton ; they only ſaid, Eli h Sinkwell, late 
of Liſley, Single⸗ woman; which is but a Delcription- of the 
Perſon, and Woltion or the Place, and not a ſufficient 
Allegation that ſhe was an Jnhabitant there, 02 that the Child 
was ſettled there. s „ as 
Now it appears by the Omer, That the Child was bon at 
Morton, and the Bitth prima facie makes a Settlement in that 
Place, nothing appearing in the Der to make him an Jnhabt- - 
rant ellewhere and they cannot ſend him back to a Place where 


- 2. The Reaſon of the Removal is tun general. ſl That the 
was plivered at Morton by Fraud and Colluſion of the Par! 


as to the-Fir®Objedion, it was anſwered, That the Ozder 
recites her to be late ok the Parich of Liſley, Single-woman ;- 
K Notice, that the was an Jnhabitant 
As to the Secokd-Objeaton, it was lam, That the Juſtices 
are not bound to ſhew a Reaſon'whythey make ſuch an Over to 


* 


Ter Paſeh * W. 3. | 


rr — "II 1 


remove . nk therefore if they align Cart mem: tha 
hall not quath an Omer... .. 
The Court inclined; that the ought tobe alledged to be a legal 
— in the Pariſh of Liſſey; but would not quaſh the 


N Wan e . ee 
ee VVV 5 
Oct A? | 41 # 
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Judgment ought dot tobe ügned till the 
— be in 4 Days attet the Polten returned, which happened 
s Cafe to be the- 6th of May : The Plaintiff got his J udg⸗ 
t fign' pn the very Day, bur it das not xxerntev tiff after 
a Dap; tv that the 'Defejwarit had Eime enougß to 
bring a Wait of Strvy. by made ry Shit Arettof Judgment: 
Pet — Court heim, that the Signing the Judgment was irre- 
Jular, it being before che Day onen . by che Rales of the 
Court, and though it was tauen ant afterwards; thut was nüt 
— 3 re ſet aſive, n 
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#2 ation was haoy N Fug Actorey , and Two 

ers, to appearing 102 : 

The Cauſe was — bo wen to be ttiey-at the Az es, amd the 
efenvant did pꝛomile, Chat in  Confweration the 

ould not bets this Adlon, that he would pap 101. and Coffs 

of Suit. And now an Acton wasbyought agent the the Defendant 


upon this Pzomily. 0 Þ mn iy the 


The Ane on was, Therher co day & vold 
Statute of Frauds, being made in behalf of ant 


Waiting ? Which Statute enats,That no Action ſhall be brought 


to charge the Defendant upon any ſpecial Promiſe to anſwer for 
Wn Debt, Default or Miſcarriage anorhet Perſon, unleſs ir be in 
riting. 
But the Court were of Opinion, That this canjut beſavto be 
2 Peomiſe foz another Perſon, dune neat "PP 
2 W he Statute; - 


FIT | Lad. 


*Famnifit ittey at the at05es, ad a.Uerdi# Ren pitt, | 


E 1a 0 94 
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LN not Molare ſo fac. There was d Uerdid fo? the Plant. 


utfromits ancient 
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| An Azidi Wh r fo? backt a man an in which 


the Plaintiff declared, That he was ſeized. of a Tlater-mill 
to him and his Heirs, Sccundum cons Decanatus de Woolverhamp- 
ton, and ſo preſcribed fo a Mater ⸗cgurſe, &c. and that the 
Defendant intending to vep2ive him ol the P2ofit of the ſaid cu 
did divert the Mater ab antiquo.curſu tuo, per quod he | 


Jt was moved in Arreſt ol Judgment, fo2 that a 


ö cannot pꝛeſcribe in a Que eſtate, and the Court could-not take 


Notice of any other Ster the Plaintiff had by this Declaration, 
ſhould have left out cons' Decanatus, fo2 how my * 
ee lvithout Vetus jajat that Cuſtom wag? 


oth not t dung ue Water from 
a. be ſay | per qd, the a, 


B60 OTE NES ts e 

of The Hotter of his Damages is ih Ea ute 
of the Aion is, That be had a Pil, out of which he han 
Pyofit by Gzinding:; Clomid: « ng. Molare is infenſible, and 


there is a pꝛoper W 
The Firſt Objeit tuled by the Court, foz if 
£0 von aan ter in vy the Enpliſh, ma the 
a Cuffomary 'Eftate, becauſe he hath it by the Cutkom ok 


aintiff was even of 


the Panoz, and ta ſuch he may preſcribe, 


ds to the Second Objetion, it was helb, 

Molare being ane no Damages * a be That ice ap 
that the Declaration had. been gd, if that Part of it * been 
ba, en the dns his Judgment, 


1 e Cowjet, 


1 againſt * koꝛch, That there was 
a Mar with Lewis the French King ; that during the Con- 
tinuance of that Mar, the Dekendant did hire a Boat fo? 20 
_Outneas, Falſe Malitioſe & W to allift the "tes 
” es 3 


\ 
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mes; that the Boat in den mas boought..to. the. Shox in 
oder tu imbark him and 7 where he was taken. This Hat. 


tet was all found by Get e i 

It was mobven in atreſt of Judgment, That this was nat an 
Offence at common Law, koz then any Ar which chews an 
Incention co da an unlawful Thing will be a Fault; ag it a 


Han hire a Houle, with ant Intertiati £6 der up an untawtul 


te. 


Ahe Fae tt git doth not inipozt any malicious Deügu, 


then the finding of the Jury will not alter the Nature of it. 

- If then-there is nothing in this Jndixtient which favours of 
Ofrence at Common Law, there is nothing pþyohibited by any 

by either Law: 41 

An this Caſe it is not ſo much as ſal, That the Defendant 

endeauouted to go beyond Sea without the King's Licence. 


atute kor an Intention to vo an unlawful Ax, is 1d Crime | 


I OTE 
4 A 1 f n 's 
Attempt, bp-viſible Its foto du. 


As if a Pan pꝛepate a Plate of 


AF ta lay in a Hedge; but 


Intention tu attempt Aueen C and t 


. An Intention to fight a Duet, is a Biztienteario); 


With an 


1 
ww Z g 
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D 


and punti $a. 186, 


able by Fine and Jmpziſonment ;- and therefore 4f a Challenge be nba 


ſent to another, tho the Parties never fight, pet both he who 

ſent andcarrjed the Challenge, are puntſhable accoding to the 

Rule which is ned by my Lom Coke, Quando 

hiberur, prohibetur & omne per quod devenicur adillud. 
The Knowledge and Concealment of. 

thereof; which is puitthed by Jnip 


Fj , 
iy 
o 


aliquid pro · z laſt. 


Collins. 


158. 
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a Tis no Argument nt to ſay, That beraufe the Detenvant is not 
gutity of the higheſt Offence, therefore” he is gutity'of my 
fo2 there are Gzavations in Lam which.vary the Offences: 

Yen, and pꝛopoꝛtion their Punihments'f0 their Crimes: . * 


. Cutia. The very intention ta totumit Treaſon'ts rexarne'ih 
= | and any Preparation to affift the King's Enemtes18 a Je. 
: | ; ay ta the Publick, and theretoꝛe an Oftence at "hd | | 


1 Fix WWW 
Our among are governed by Jutention, as qualifies. by chem, 
fo that in vivets Caſes the Jutention makes the u mae 92 lolg. 
Criminat ;. whetenpon the Judgment was affirmed, aud. che 
Defendant fined 100 Barks, and committed till pads . 
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8 LY Wages due ta the Plaintiff. to: hig Salary, ing a Str: 
zz ward: There was a Uerbit fo2 thePlaintifi at the Aae in Bern 
| ſbicc, any only Seven Pounds: Damages wen 
—_— It was maned ta piſcontinne the Action, and that the 
| | e. Car, Milt net pe nein ſed nan allocanir; fm nter a g 
| = Eold dit the Coutt wil: not fuffer the: Plamtiff to viſcontiane his 
F en ver. Mion: It hath been allowed after a fpeciabUervit, and am Argu- 
1 Water- ment at Bat, ſo likewiſe after: a jopning in Demurter, but not 
ou. after arguing, ſuch, Demurrer. But dhe Statute E 4. oth 
Sid. 40 o ain, after Uervi# a Plaintiff ſhall not be nonſuſt;'which 
: 1. e was, gtharwiſe ah Common; Law, fox db be dn not like his 
Dames, be might de nouſuit, oo 


- 


' A Adlon as ought 


-- 


- q Wis j + n 

Till "TY Rex verſus Inhabitants of Haſwell. 
—_— 1 £ * g f N 
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e Statute made Anno 14 Car. 2. ca. 12, cttafs, 
e ee 
1 any he Peace, 40 Vaya 
ny any Perſon cometh to fertile humtel in a Tenement under the 

| Pearly value of 10 % that Two Juffices' of Peace (Quocum 
"ll unus) of that Divillon where fuch Þerfon ts likely to be chargea- 
bil. ble to the Jaariſh by Tarrant, may remove him to the Partſh 
. where he was laſt legally ſettled. Pꝛovided, It he think himſelf 
ul aggrieved by the Judgment of the Two Juſtices, then he — 
. 5 app 


% 
8 51 


appeal to the next Quarter Seſſions, who are required to 50 | 
Juſtice act adding tothe Merits of the Caſe. 
Tivo Juſtices, by (Ularrants under their Hands and Seals, 
remobed a Pam Han from the Parich of Wok ing to Halwel! ; 
thereupon an Appeal is bzoyght; and the Seflions Per was,” 
That the Warrant of the Co Yuſltres ſhouly be een 
that the Party (ould be carried back to Woking. |; 
_ " Which Ower being removed by Certiorari, Exceptions 
taken to it, ſl. That the Juftices in their-Sefllong had 22 
to ſuperſede the Marrant made by the Co Juſtices, -becauſs, 
they had only Power to quaſh o2 affirm it, and the Mod Super- 
ſedeas is p2operly applicable to Pꝛoceſs befoze Judgment, and not 
to the Judgment it ſelf : As (fa Man de in Cuffopy upon a Writ, 
and then comes a en to theWrit, the pie — | 
by diſcharged. _ 
- The Court were of Opinton, that Superſecleas was ub pꝛoper 
Wow in this Cale, büt would not quath ieee to rene 
| n to the Judge of Ae. SCE 0 4 
N. 


Stokes verſus Oliver. Wor) 1 5 Ne watt ot 
by af Ba. ( What ! 28220 * . way 
wi of t erem wasbhounht'to reverſoa Ge 
| and a Sci fa againſt the Tertenants, who are ſilmnoned- 
and appear, and the Sheriff hach returnen that there is no 
other Tenants. The Erroꝛ afligned was; that the Aouchee was 
a Feme Covert, and under age, and'appeated by Attorney, JE! 
he had vouched in Perſon, 02 by Guarvian, 'ſich/@Recoverp/{Hob. 155. 
ſhould not be reverſed fo2 Erro? after full Age;'becaufe aGuardiay Cro Car. 1 
is made by the Court, who will not avmit or ang one, but ß . 
nn by ts Part, adn Ju : 
ſuſtain; but an Attomey is made by ths Party, and 
may not have Diſcretion aq to Es Artomeyt 
be faithfulto hum. : 4 

Cheretoꝛe the appearing | 
tit ſhall be reverſed fo2 the after the-Party comes 
- becauſe it ſhall be trien by the — libether the { the 
ol Attozney was made when under Age 02 not? 

Ä ˖ ky a 
fo himſelf and lite under Age to bind 
Uife, but ſhe being the Pzintipalmuſt be 
and therefoze ſhe muſt appear in Court 
„* ITE Kealon of her Infancy. - 
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Deng of-William Wade fozever../ 


Te Plaintiff then pzoduced | 
1 the ſid James Wade of the one Part, aud Charles Mar- 


Deed wag atteſtcy by Thee Mitneſles, Two 
pode te be dead, and the other could nat be found : 
Dees it N a 
declared to James Wade 


It moy be a Quettion, Cahether the.can bebarred by in wor: 
= — b beſides a Fine, fo2ſhe is not examined upon a Common 

ecovery ? ? | 

But this is not like the'Caſe of a Flne levied-by an Infant, | 
fo? that cannot be reverſed but by the Infant: — ducing his 
Nonaxge ; fo? it being the AF of the Court to ſuffer ſuch a one to 
levy a Fine, the Court mutttherefo2e retonn the ſame by Julpetit- 
on, which cannot be after full Age. 

F this ha . was reverſey Nin cauſa the ; 
End bat oa | 


Haines Baden s . 


a m Lands in Eſſex tried at Var, the Platntit 
3 as peilt at Law to one James Wade, who had Tue 
ham Wade, and oneDaughter who was how the Lady Bath, and 
Lefld? of the Plaintiff, 
William Wade had likewiſe Jflite, one Son and two Daughters, 
who were all dead without Jure. 
The Defendant- made a Title under a Conveyance by Leaſe 
and Releaſe, daten the 21 Mai 21 Car. , and mane between 
William Wade of the one Part, and Haines Baricy an John Jur- 
net of: the sther Part, by which the Lands in Queſtion were 
ſetticd upon them and their Þeirgto the Ute of William Wade foz 
Life ; ſo ta his Firſt, 4. — and Third Son in 
. like Remaluder to itjam! Haines and (harles Barley, Ke: 
minder du ftaines ne the Father,” Renmainder to the Right 


a Deed nume in the Year 1633. 


dat and his Wine, and John Mordast, of the other Part ; which 
were 
which 
5 
and the Heirs Wales of his to his Dec ro, and 
all ergebe Bong the ſaid | 
mainder kes the ie Females, then to the Wife of William 
Mordane fo} Life, Reminder to Charies Mordane and his pers fo: 
ever: Ss that Willie Wade was Tenant in Tail, andcouldnot 
bar the Rematnver withowt a nnn „ 
and 
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* 
G A, 
to matte 0 
\ . 


an n be wonnen: 3 in-166 1. 
e lebten a Fine ſur conceſlir, fam. 
s ali 


pears, if the ven (0 
which Moꝛtg 
of them 


e was | | 
joined in & Leaſe to WI 


» - 


the Pearly 


a 
ſitions in n Ys 
An er being taken off 


And the Cou 

loſt, they might tuppliy the 
it was impofüble to chew 

25 ty Fe de 


ite was moved toamenda Fault 
Vim the Plaintiff at the Anves in 50" 
the Plaintiff and Defenvant, de P 8 


coram Dom Reg & Dom Regina apud 
&c. ad Aſſiſas capien aſſign prius (ok 
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8 Rep. 161. b. 


Blackmore 
Caf. 


11 H. 6. 11. 


| declared m f tas much. 


in which Leate the Rent of 2 |. 13 s. was reſerved per 


which was not entered at the Time of the Tryal,” but is uſitally 
made up afterwards in Time of Qacation 7 per this being only a. 
Miſpꝛiſon of the Clerk, ' ſhall-bo-omendvey bythe Record. * > - 

But on the other Side it was inſiſted,” That this was not 
amendable, fo2 the Juſtices of Niſi ius had no duthonty to-take 
ſutes . enen ORE TIN 

- The Wiſpaiſion at a Clerk in a (Urit ot Niſi privs ig amendable 
by the Statute ot 8 H. 6. but then it muſt have ſufficient Mat. 
ter expꝛeſſed.oꝛ cinplied tv give authouty tu the Judge to try the 
Iſſue, fo2 without that 'TUrit he cannot \try:the Cauſe ; and 
therefoze in Debt againſt the Defendant Pusbandman, the 


Nueſtion was; (Whether he was ſo, D.e 1mperrationis brevis? And 


the Mrit of Niſi prius, by which the Caule was tryed, takes = 
Notice that the Defendant was a Hugbandman; but the mate- 
rial Part of the Jſiuewas/left out, ſſ. Whether he was ſo, Dic 
Impetrationis brevis, o not? There was a Uerdi# fo2the laintitf, 
and tho the Recoꝛd was right, the Court would not ſuffer the 
CArit of Niſi prius t be amended, becaule by that TUrit the 
Judges had no Power ta try the Jſue in the Recow, | 
In all the Caſes where che Recod' of Nifi prius hath been 
amended by the Roll, the (Urit'of — — right, 
which together with the Niſi prius is a ſuffictent Authoꝛity toꝛ the 
Judge to try the Cauſe; but here the Diſtringas was wong, fo; 
it was Gulielmus & Maria, Dei Gratia, &c. which could not be, fo; 
the Queen died in December,” and the Cauſe' was tried the 23d 
of March following; fo which Reaſon the Court held this not 


FOB 


Thwaites & Ux. G. 


fr 


Fe ele n got: ** 
* A N ation of Debt was bzought fo2 Rent upon a Leale of a 


Houle to be made by Thee Judges purſuant to the ad, 


 fo2 erefting a Court of Judicatute fox Determination of Diffe- 
rences concerning 


dules built in London, whole Judgment 
and Derrees by the laid Ack are made a Becozd and entered in a 
Ba, and kept by the Low Bayo?, with the N. the City, 

nnum, and 
the Plaintiff declared fo2 100 l. due fo? ſo many Pears, and it 
appeared upon the Berom in caſting up the Sums that de han 


Che 
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F null tiel Record, any thers' was a 
Judgment fo2 the Plaintiff hat: be had pꝛonucen the Recow. = 1 
M was moved in Arreſtof ivgment, That this being in Debe 
e Rent, ann an intire-Ofinand of a Sum certain, the Plain- 
tiff could never have Judgment, becauſe it appeared upon his 
tin ſewing hat de hay not any Cauſe of Aition koz the 
— Fit haybeen an Ation of Covenant to pay early Rent, 
Sun a fuch Ver an wb for: Non-paymeNtE of a certain Rolls Rep. 
um at ſuch Days, and the whole han not amounted to ſo much 4 335. 
Dana ako nn e che ene a a Tm 
es are to be recovered accoming to 3 


he ſhall never bave Judg- 


ment. | 

To which it was anſwered, That That though the Axton was fo? an fob. 1 78. 
intire Sum, yet it was made up of ſeveral Rents to be paſbat — 
diverſe Days, and (a muſt be taken as ſeveral Demands — 
the Rent; as where Debt was bzought upon Chee Bonds, and | 
upon Oyer the Defendant pleaden Condition perfommed, and 
there was a Gerdi fo2 the Plaintiff. Now though the Plaintiff 
coun not have Judgment as found by the Uervik, yet r 
Damages and Coſts, he had Judgment ko; the Tivo 


So where the Defendant avowed fo? 51. Rent, and a Nomine Hob. 133 
pœnæ fo: Non · payment at the Dap, but latd no attual Demand of Howel 
the Rent, the Avow2y was held naught as to the Nomine pane i — 2 
becauſe it could not be fatrited without a Dem of the 
pet he had Judgment fo2 the Return of the Cattel, berauſe be had 
des ang diſtrein fo2 Rent Arrear, and the Demand 
The like Judgment was given where a Plaintiff bwught an 
Ation of Debt fo2 40 l. upon the Statute of Uſury, and declared, 2 Cro. * 
That the Defendant corruptive did lend 40 l. contra formam Sta- Wood 
tuti, and ſuch a Day did alſo _— 20 l. contra formam, &c. = . 
| f 
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did not lay corruptive. Apon Non debet plended, thePlaintiff had a 
Aerdic; and it was movedin Arreſt of Junginent, that che De⸗ 
claration was not god fox the laſt 20 . becauſe it wanted oe 
Wow corruptive : But the Court gabe Judgment fo2 what the 
Plaintiff had well declared, and nil capiat per Billam was enteren 

as to the Reſinue. So it would have been been ik it had been 


upon Demurrer. 3 
But therggys a later Bak which ſeems to warrant this 
Cale, in whitF-the Cale of: Dupper und Baskervill is repozted, 


which was an Ackion of Debt fo2 Arrear of Rent, in which the 


11 Rep. 45. 


Rolls Abr. 


x part 785. 
Scl 175. 


Plaintiff declared fo: moze Rent, and fo2 a longer Time - 
than upon his own ſhewing appeared to be due to him; which 
the Defendant perceiving, pleaded Nil deriner, but concluded his 
Plea with hoc paratus eſt; verificare, and not to the Country as 
he ought to do, on Purpoſe: that the 'Plaintiff might Demur: 
CUhich was done accomdingly, and had Judgment againſt the 
Defendant fo2 the til Concluſion ot his Plea. . 

But the Plaintiff afterwards finding his Miſtake, he en- 
tered a Remittitur fo fo much in the Declaration moze than 
was due to him, and ton his Judgment koz the reſt; and 
thereupon the Dekendant byought a Mrit of Erroz in the 
Exchequer Chamber, and this very Exception was taken to the 
Declaration, and all the Caſes befoze-mentioned were cited, to 
Dove that the Plaintiff might releaſe the Surpluſage befoze 
Judgment, which it he had negleted, the Court ought to give 
Judgment fo2 ſo much as was well demanded in the Declara- 
tion. And this ſeems agreeable to the 4th Rule in Godfry's Caſe, 
That if a Man bungs an Aﬀton fo2 ſeveral Things, and upon 
his own ſhewing it appears that he cannot have an Afton fo2 one 


Ching, theCUrit ſhallnot abate fo2the whole, but he ſhall recover 


fo2 what the Aﬀton will lie, and be barred fo2 the reſt. 

And Laſtly, fo: a Caſe in Point, that of Barber and Pomeroy 
was cited, which was Debt fo2 Rent as this is, and the Plain- 
tiff had declared fo2 mo2e than was due upon his ſhewing, and up- 
on Nil deber pleaded the Plaintiff had Judgment, and Damages 
and Coſt, and it was moved in Arreff of Judgment, foz the 
Plaintiff had made an intire Demand fo2 Rent to a certain Sum; 


when it appeared that he could not have an Aﬀton fo2 ſo 


yet the Court held that he might releaſe the Surplus, and Das 
mages, and take Judgment koꝛ the Reſidue. | | 
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"Tis — my Low Hales ſaid, That Judgment was never 
given in this Cale; but my Roll cites the Number-Roll, 
and the Term when it fog 
D. oye been r 2 ak Ow had 2 dil 
charg t ex Ufficio are not hound to abate it, 

cially ſince the Detenzant had mad that Batter, and. iden 

Nil 0 2 and ftrffifed upon the Right. : * ä 
— the — 5 —— og ar- ik an * of Debt be 
bꝛought upon 8, a appeares is not 
due, the Plaintiff may recover the reſt. So here the Plaintiff 

demandeth 10% |. upon ſeveral Arrears of Rent, and it appear: 
eth that the whole is not "oo! _ Any tort 10 . may reco- 
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| davit Vic Com 

ped Breve ſuum clauſum in hæe 
verba, fl. Will'us Tertius Dei 
6 Franc & Hi- - 


Gra' 
| ben Re. Hane &c. .. 


regni Dom noſtri Will'i Tertii in- 
fraſeript ſeptimo apud Portland 


in Com meo Dorſet ceper & 

arreſtaver przd*BonhamStrange- 

etiam Bil ipſius waics & ipſum in cuſtod ſua ad- 
ſannz verſus ipſum Bonham pro tunc & ibidem habuer & de- 
Cent libr ſecundum cons tin & fic in cuſtod' ſua adtunc 


'reiſdem 
Thomas 


noſtr* coram nob exiſten' & habe- 
as ibi tunc hoc Breve teſte Johan 
Holt mil' apud Weſtm 69 die 
Þolt & Colman. 
Erxocutio iſtius Brevis patet in Veoman, Chr us Witt de eadem 
quadam Schedula huic Brevi An- Veoman, Edwardus Glover de 
nex. Mit us Bennet Ar Vic'. eadem Yeoman, Johannes Farr 

a de eadem Yeoman, Johan White 


+ Virture iſtius Brevis mihi di- de cadem Yeoman, & Johannes 
re & huic Schedulæ annex' Peters de c Yeoman, adranc 


Sn 
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ulis, gladiis, is { Angli 
| al f bie g ry 
riatoſe, toutoſe, &c illicite in 
ipſos Tho“ Mereſt al's Merrice 
Ballivos meos inſult ſecet & ip- 
ſos verberavet Vulneraver & ma- 

letracta ver, Ita quod de vitis co- 

rum deſpetabatur & prafar' Bon- 
ham Strange waies a dictis Balli- 
vis extra Cultod' ſuos contra 


voluntates carundem Ballivorum vent in Balliva mea. 


adrunc. & ibidem Vi & Armis, 


&c. cepet & reſcuſſer & ipſum 


ire poſuer & permiſer ac ibidem 


* 
* * 


ales ad largium 


Bonham, Strange waies ſeipſum 
extra Cuſtod' Ballivorum contra 
voluntat eorum Ballivorum ad- 
tunc & ibidem ſimiliter reſcuſſe- 
runt & reſcuſſit contra pacem di- 

Ai Domini Regis nunc Coron' 

& 328 &c. & poſten 
idem Bonham Strangewaies antea 
retocn brevis ptæcd non eſt in- 
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. - Bonham Strangewaics Caſe on d Reſcue. 
p E Sheriff of Dorferfhice returned, That by Uertue of a 


1. Crit tohim vireged, hemadeaWarrant to Thee Bailiffs 


to”arteff Bonham, Strangewaies, 


Eich which tal Batlttfs vt 


take him, aun hav him in thelr Cuſtovy';-and one Gilbert and 
others, Vi & Armis in Thomam Mertice Ballivos meos inſultum 


fecerunt, &c, & idem the Defkyivant, adrunc & ibidem a Cuſſo- 


dia Ballivorum meorum & contra voluntates ſuas, div reſcite. 
_ Exception” was taken to this Retom, koz that the Refrous 


was alleged fo be ex Cuſtodia Ballivorum ; whereas it could 
have been ex Cuſtodia Vicecomitis, betatife the Sheriff Saw 


the Bailiff is the Dicer of this Court, and the Proceſs is 


diretted to him. 


| Anno 39 Hen. 6. A (Urit was wirkten to the Comonters of None Abr. 
\ Surrey to arreſt a Man, and one of mane @ Retozit in uit. Reſcous, 
alone, that be han made a 

Servant to arreſf the Defenvant namen in the Writ, who 


dis own. Name 
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: But the Chief — 1 
See 
9 1 


Party fu a Reſrons, there the Plaintiff tuay declare bunten 
k n + 
Feet, That the Defendant reſcued the Pziſonet out of 
the Cuſtody of the Sheriff's Batliff oz Deputy: But if he be 
invited kor it, then it miſt be ſecundam Vetritate in Legis; 
X N. rn i Pony ET WIRE 
Sheriff himlel 
becauſe it was returned, That the Party was in Cu- 
dan of Three of "the Batliffs, and the Defendants inſultum 
fecerunt upon one, whtch the Sheriff called Ballivos — fo2 
that Reaſon it was quathed. 


Rex & Regina verſus Thorp a. Hl 8 wil & 
Marie, Regis & Regine. , 


A Emorandum 


Aton iT 
coun quod Edw* 
Ward Mil Acrorn' Domini Regis 
& Dominz Reginz nunc general 
i pro eiſdem Domino Rege 
Domina Regina in hac parte 
quitur in propria Perſona ven 
ic in Cur” 105 ior” Domini Regis 


& Dominz Reginæ 
Rege & Regina ina apad od Welt 


Soni Fall [only code 788 *& 


pro eiſdem Domino Rege & Do- 
mina R dar Cur bic intel. 


' ligi & informari quod Henricus 


orp nuper de Reading in 
Com Berks Gen', Urſula Holton 
nuper de London Vid*, Thomas 
Deer nuper de Winton in Com' 
South ton Yeoman, Anna Deer 
Ux' præd' Thom, Elizabetha 
os Ux' Willielmi Streper 
nuper wr de R in Com' Berks 
* dn dict betha Stre- 
per de Reading præd' in 
Com' pred Vid, al's 200 


Eliza- 


| bag. ter ane Us, 


nuper de Reading in Cont Boks 


'Yeoman, exiſtentes & quilibet 
eorum exiſtens Perſon? ler 


nominis fama'& converſationꝰ in- 
honeſt dy oo oe yok | 
hujus Regni Angl' 
92 decimo GA Ae 
Regni Domini Williclmi & De 
minæ Mariz Dei Gratia Angliæ, 
Scoriz, Franciæ & Hiberniz Rex 
& Regina Fidei Defenſor, &c. 
quinto, & diverlis al diebus & 
vicibus tam antea quam poſtca 
apud Winton' in 8888 | 
uit deceptive ILICITe con · 
9 machinavet & intende- 
bant quendam Edwardum Mi- 
chell Gen infra ætatem oRo- 
decim Annorum exiſten” Filium 
unicum & Hzred' eujuſdem Ro- 
berti Mitchell de Petersſeild in 


— 
— * 


"Toda 8 Tü 8 W 5, 


1 
„ A A. 25 


=> tal Ar* extra Cu- 


ſtod Concil' & Gubernation præd 


Roberti Mitchell fine noti- 
tia & contra voluntatem præd 
Roberti Mitchell capere & ſedu- 
cere & cuidam Corneliæ Holton 
perſon malot nominis fame & 
converſation inhonefte nec non 
nullius Fortune five ſubſtantiæ 
eidem Edwardo Mitchell in Ma- 
trimonio conjungere & ad eaſ- 
dem conſpiration machination' 
& diabolicas intention ſuas ptæd 


perficiend & lend 
Hen Thor 0 ula Mower 
Thomas Deer, Anna Deer, Eli- 
Zabetha Streper, & Fran' ww 
15 e poſtea ſeil t 
Octobr 25 Domini 

dictot Domini Regis & Dominæ 

Reginz nunc quinto ſupradicto a- 
| reins pred” in Com'South'- 


uit = & illi- 

cis * aſſemblaver & congte- 
üdem Henricus 

* poltea ſcil't eiſdem 


Die & Anno ſupradicto a 
Winrog przd in Een geg bu 
ſecund conſpiration 
. 
e, in 
per diyets falſas, malicias, F 
tivas inſinuatiom & vias deci 
baut [Anglice di inveigle] Se 


uadebant & nlibet eotum 
re „c. ad- 


Mitchell ad præd Robertum Mit- 
chell patrem ſuum benevolum 
& | amiciſſim' in odio & con- 
tempt habere nec non Scholam 
22 Winton in Com South's 


neliam Holron adtunc & A 


& al* diebus & vici 8 
in ronſertio præd Edwat- 
 diMirchell deceptive & aſtute i 


troduter” & later Sc per di. 
verſus blandulas falſas & de 


ton pred? ubi p Ah 
pro wt nf. & inſtru - 


Ction ipſius Edwardi Mirchell in 


bonis literatur boniſque moribus 


ptæd antea loxatus fuit relin- 
quere & abdicare ac etiam do- 
wum ipſius Henricus Thbep 
apud Winton? in Com South ton 

-praed' exiſten frequenture dem- 


que Henricus Thorp, '&c. per 


tation adrync & ibidem 
debant & illicite com 
Fr ar eorum 


plans 


e & com- 
5 præd Edw* Mitchell ad 
diverſas aquas ac liquotes valde 
fottes libere inebriari ac præd 
'Edwardum Mitchell adtunc & 
ibidem fore ebrium ſecet & 

curaver & quilibet eorum fe 
* vit nee non 


tivas locutiones & verba illicite 


& deceptive adtunc & ibidem 


debant & ſolicitabant ptæd 
watdum Mitchell eidem Cor - 


| neliz Holton in Matrimonio con- 


diverſas iniquas &c falſas 1 | 


ITY YT Sor LT SIN 


> 9s * Lund * 


Term. S. Trin. 8 W. z. 


voluntatem przd' Rob'ti Mitchell 
tenet & cuſtodivet ea intention 


Anno Regni dictor Domini Re- præd' Edwardi Mitchell ac om- 
gis & Dominz Reginz nunc nium amicorum ſuorum in con- 
-quinto ſupradicto apud Winton' tempt leg hujus Regni Anglia 
xd' in Com South ton manifeſt in malum cxemplum 
illicite falſo & nequiſſime & per omnium aliorum in tali Caſu 
diverſas falſas aſſeveration & pro - delinquen ac contra pacem di- 


miſſion ſolicitaver incitaver & ctor Domini Regis & Dominæ 


procurayer' & quilibet eorum ſoli- 
citavit incitavit & procuravit 
Dy Ts 

t 1 uentation 
inde relinquend & abſtinead* - 
& ab inde decedend contra vo- 
luntat & ſing notitia vel conſen- 
i» pred” Roberti Mitchell patris proce! 
ui nec non eundem Edwardum cum T 
Mitchell ſine notitia & contra fieri 


inæ nunc Coton & Dignitatꝰ 


adtunc & ibidem teceper manu- 


ad decipicnd” & perſuaqond cun- 
dem Edwardum Mitchell in Ma- f 
Ran 8 
olton conjungi | x 
Cornelia Halton 3 ſalt, vi- 


dan Domini Regs . 


& ; Do 
& p 


minæ R 


- 


: * 
i — ** 47 


aud.deceitful-Jnfineations;; dn fal, 
2 — a 


. « . of * «© +\* = © L. 
, a. tt na „ 
I CS 4 - : 


Tem 2 8. . 1 8 r . 


— — 
—— 


n. en 'i I High —_— Anme 5 03 pelo: 1 High 


Rex & Regina verſus Thorp & nnen 


2 N 72 02 Cl 11 1 Nen eim ze 556 Wan eh N 
Hfomatio again Thorp and others, ſetting foeth; That 
5 bo: each of them, being Perſons of ill Fame, did on 
1 Wdb-andd at ders other mes, — 
— Ar atter, wickedlp, unlawfully, and deceitfully: cow 
— at Wincheſter to take one Edward Mitchell, being under 
1 1 — —u— panes! — Rodert 
0 0 
ent bf his ſaid Father, without hin Notice 
—— "his Mill, and to marry him to Cornelia Holton, a Pere 
ſan t ii Mam ade antun, ian e 
The ide Detendants diavnlawſully aſſevible thembeives-t6 
a. to accompliih*the data ConlÞ.cory yr 
8 7. A. 
That they and every one of them by divers kalſe, malicious, 
3 
aud ta league ———— where he. 
Father ia his Legraing; aud de frequentithe 
Da Winton, and did gerſumm the 
Miche lh gand y ders faife Allurements: nin compet:him-to wu 
dank with Dirgng-Wiaters another Liquors; ank tbat then 
troduced Cornelia Holron into his Company, and did una 
and deceitfully, by falſe Speeches, perſ\ivade and ſollcite him to 
be amen 40 bie ww amy ee 31} 008 un nan un 10% 
That in further Paoſecution-of ;their-Iutentions,'the: Deren. 
pants, and every ot them, 260 dd ober, 3 Wü (by Uivers falſe 
Allurantes and amiſes, ſolicite, invite, ann mature: the ſald 
 Edyard;Miteheli t6 leave: the lain Schaal ajain&:theNTlit, any 
wit haut the Notireoz Conlent: of big Father; and din terrint, 
maintain, and keen him, with an - Intent to pertwade dim to 
marty the ſaſd"Cornelia Hz em ht ee mnt 0 
That the ſaid Cornelia Holton did. benen Patrimony with 
the ſaid Edward Mitchell on the 2oth Day of Octabec, 3 Wilk 
at Watlington in the County of Oxon, by the Abetting and kalle 
eee * 0 the Damage of the. an 
Father, Nie BE © 19) info eee ee 033m g 
pan Bet Guilty pleadeds:6big Infopnation muas teien at the 
Ales ab Wiocbeſter, and a, ti Derendants were found Not 
Gwiltyz ercept Thorp; and be was acquitted of compelling tor 
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and cUarrant, and Taking the Cattle upon the Land. Now 


there could be no ſuch rk, fo2 there was no ſich Term as 
6 Will. & Mariæ, fs) the Queen died befoze. So that the 
Queſtion was, TUhether this ill Pleading of the Writ had made 
the whole Piea void? It fo, then it was ſaid, that Aue deing 
taken upon a voſh Piea, which contained na Harter of: "IE, 


. the:Gerdit therein was va alſo. . 


32 H. 8 cap. 
30. 


na Pattex of Bar, decauſe there could be no ſuch Mit under 


It was (ad fo2 the Plaintiff, That Jflue was not taken apor 
the bad Part of the Plea, but upon the Taking of the Cattle 
upon the Land. Now the Defendant had ad mitten the Taking, 
avoided. it, by ſaying it was in ſuch a Place, which Prima 


facere ig 4 good Defence and Juffification ; ann though the JG 


(ue be joined upon a Thing not material, vet after Merdick tis 
aided by the Statute of Jcofailes, hich helps Bilpleading,'in- 
ſufficient Pleading, and Pisjoining of Mue after an Aue 
tri 


ed, 
But on the other Dive it was ſaid, That this Plea contain'd 


which he juftified; and if there is ng Bar, nnen 
aud ſo not aided by the Statute. | 


A the Defendant pleats a proper Piea, though tis not ſu 


tis aided by the Statute; and therefore in all Caſes where 


Bartholo- 
mew verſus 
Dighton, 
Cro. Eliz 
778. 1 Roll. 
Abr. 225. 
memes 696. 


Hob. 326. 
— 


* Buckle. 
oll. Abr. 
709. 


ſue is taken upon an infulicient Plea in Bar, and which would- 


have been fl upon Demurrer, tis held, that after a Uervi# the 
Defendant thould not take advantage thereof; but here 2 na 
Plea at all, fo tig meerly van. * * 
Therekoꝛe in Treſpaſs, where the Defendant pleaded a - = | 
cod in Bar, but not with Satisfatton, Jfſite being taken up- 
on the Concozd, the Plea. was ill foz Want of Satisfa#ion 
being pleaded ; yet it was not whollp void; becauſe Concod was 
a good Pleg to ſuch an Aﬀion, though not ſo fully pleaded as 
it might. 

So in Debt upon a ſingle Bill, Payment without- an Ac⸗ 
quittance is an il Piea; yet tis a p2oper Plea to ſuch an Action, 
— Ie being found fo2 the Plaintiff, he ſhall have Judg: | 


— in Debt fo? Rent upon Leaſe fn Years, Entry/is a 

Plea, but not good; without ſaying he did erpel and 

hold him out; yet if Iſſue be tanken upon Non W 
foz the Defenvant, be hall have Iudgment. 
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"Gs pu LOSES Tn 143 of the Lorclice 
Queen. It was Creſpaſs fo taking his Cattle. Deten⸗ verſe Grim 
pant Fuſfifien fo2 an Amertiatent in d Coutt Leet, kuf whicy be Eli 22. 
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— of any which came within the 


were in ot any umertced; and ſaith, 


the P2eſtription bring vod, 
aun and the Judgment 


joined upon a Thing meerlp voi 
there is no Batter of Bar to 
was reverſed. 


The Plaintiff cannot have Judgment upon this Uerdi# fo2 the Lacy verſus 
— 4 found, becauſe ne ts jotner upon a void Plea ; and 1 | 
by Nil dict, and ſo the Plainti ung have a new Wrlt of fel A5. . 
Enquiry of Dama 
There 


ges. 2 part 99. 

a Caſe in Michaelmas' Term, t Car. in this Knight ver- 

was Debt upon a Bond —_—— 

20th arte 20 Jac. The Aion was commen- ** 25. 0 


was 
ch 
the 


e Recovery ws by Frau and Iſl 
the Plaintiff, The Defendant 
neee, ß | 
firſt- of, the King that a Recovery ſhould be in the fifth Pear, 

and therefoze no Judgment could be given upon this Inue, yet 

the Plaintiff had Judgment. 

But this is no Authozity=againſt this Caſe, becauſe that 
was Debt againſt an Adminiſfrato2 who had pleaded a kalle 
Plea, which was found againſt him, and had not confefſey Af 
ſets, but. only to latisky that Judgment. 


Curia. - men Ive is joined upon an ill Plea, and a Gerdi 
fo2 the Plaintiff, yet he ſhall have Judgment; foz the Defendant 
hall not take Advantage after a Uerdi# of his ill 
nana; Oe 
ſeized in Fee, and made a Leaſe to hin? 
tue whereof” he was poſſeſſed, until the 
ed him, and made a Leaſe to tl 
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a z him, and the Defendant ouſted him abſque hoc, chat he did 
-- difſetze the Dekendant; upon which Jſſue'was joined, and tound 
Foz thePlaintiff.: Now this was a very 


vain Jſſue, fo tis im- 


potlible that a Leſſee fa: Vears would be viſleized; but the De- 
fendant ſhall not take; Advantage ok ſuch! an ill Plea, but ha- 
Bing confeſſed a Leaſe made ta che Plaintiff,: and it being that 
he did not diſſeize the Defendant; the Judgment is well giwen. 
. - Foz it ſtands with the Law that the Plaintiff did not difſeize 
bim; but ik there har been a Uerdi# ko the Defendant, he could 
not have Judgment, fo2 then the Jury would have found, 'againit 


the Law; that a Termer was diet w. 
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) e n 
Ulielmus Tertius, tet Gra- 
tia, &c. Johanni Holt Mi- 
- liti, Capitalꝰ Juſtic' ſuo ad Placito 
coram nobis tenend, Salutem. 


* | 

Cum in Staturt' Parliament 
Dominæ Elizabethæ, nuper Re- 
ginæ Angliæ, apud Weſtmo- 
naſterium viceſimo tertio Die 
Novembris, Anno Rggai ſui. vi- 
ceſimo ſeptimo tent int inter 


alia Inactitat fuit Authoritate 


ejuldem Parliamenti. quod ubi 
Judicium ad aliquod Tempus 
poſtea reddir' ſit in Curia Banco 
Regis in aliqua Secta vel Action 
debit” Detention Convention 


compur' Action ſuper Caſum 
Ejectione Firmæ vel Tranſgteſs 


primo incept' vel incipiend' ibi- 
dem ptæter tal. tantum ubi dicta 
Regina erit Pars quzrens vel de- 
ſenden verſus quem aliquod tale 
judicium reddit erit d Election 
ſuam proſecut ſit extra Curiam 
Cancellar' ſpecial' Breve de Error, 
to be deviſed in dicta Cur Can- 
cellar direct Capital Juſtic' 


przd' Cur Banc Regis, pro Tem- 
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. pore exiſten 


4 bd 


we + £ - 


Et ant; 


$ Zune 
percipiend ill” cau- 
{are — — & omnia tan- 
gen dict Judicĩum, tu be bzoy 
coram Juſtic” de Comthuni — 
co & Baronibus Scaccarii in Ca- 


;meram Scaccarii ibidem exami- 


nand' per dict Juſticꝰ Com Bane”, 
& præd' Baron in dict! Juſtic 
Communis Banci & tar Batones 


Scaccarii qui ſint de Gradu of 


the Coife, vel ſex eotundem ad 
minus, Virtute illius Stacuti ha- 


bebant inde. plenam Poteſtatem 
Sc Auctotitatem ad examinand 


omnes tales Errores quales aſſig 


nat' vel invent erint in vel ſuper 
aliquod tale Judicium, & inſu- 


per reverſare vel affirmire dict 
Judicium prout Lex tequiret, præ- 
ter Errores aſſignand vel inve- 


/niend* pro vel concern Juriſ- 
diction dict Cur* Banci Regis, 


vel pro Deſectu Forme in aliquo 
Brevi, Rerorn', Querela, Billa, De- 
clatation vel al' Placit vel Pro- 
cels', Verdict᷑ vel Proceden qua- 
licunq; Et quod poſtea dict Ju- 
dicium affirmar' vel reverſar' erit 
dictꝰ Record & omnia eadem 
can* 


tangen vemovetur and — 
back in dict Cur? Banci Re 558 
gw, tal further, Pꝛot ceſs ci 

inde tam bene pro 
tion” quam alirer prout ſpea- 


bir, ptout in dicto Sraruto inter 1 
alia plenius appatet, ac quia in 
1 & ſudicio, ac etiam in | 


- Redvition? Juvſcfi Loquete, 


fuit in Curia noſtra coram nab 
per Billam inter Thomam Hartop 
& Ricardum Holt, alias dict' Ri 
cardum Holt de London Mercas 


tor, tam be Ocbito Trecem 


triginta © quinque Libr', quod 
tidem Thomæ prefar' Ricardus 
exigebat, quam de — 
& tres Solid 
quæ ſuſtinuit 
tion Debiti illius. net nan . 
Wjunication Execution Judicii 


E carum Cur' noſtra ema- 
nen ad przd' Thomam verſus 
prefer Ricardum de Debira & 

mpnis ipfius Ricardi, ſicut ex 
Querela ſua accepimus, qui n 
dem Errot nullo modo rangi 
aut JuriſdiCtion' præd Cut 5 


de WA * * e 


= © 21 burt, 
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Sei“ fa“ 


1 — So ſuis 


ſuper B2eve noſtrum de 


A 525 4 uy was bzought in the Kacke, 
er Chamber, any the Judgment affirmed, 

was bꝛought quare Execution non, and an award of E 
tion thereupon: Then a Writ of Erro was brought. tam i 
Reddirione Judicii quam in Adjudicatione Executionis, &c. 
was allowed by the Clerk of the Exrozs, pending which Crit, 


| quem \ Deſectum — in —_— | 


Brevi, Retorn', Quercla, Billa, 


-» Declaration', aut in .alio -lacico, 
\ Proceſs, Verdi 


aut Preceden' 


quibuſcunq; ut accepimus nos 
itur volentes Erxtot de 
etit juxta Formam Statuti pres 


digi corrigi, & Partibus gh is 
? plenam & celerem Wa N | 


in hac Parte vobis mandamus, 
quod fi Judicium reddic, ac Adr 
judication Execution ejuſdem 
Judicii ſuper Bieve noſtrum de 
judicat" ſuge tam Re- 
cord 6 Ptoceſy' 2 cum omni- 


bog dil Bane © 


ram dict Juſticiatiia ge Baronibus 


10 = is 75 


er M in wait it alt a 


Afterwards a 


the Plaintiff took 3 and nom a Motion was made 


to ſet it aſide, becauſe it was 


of Exr0q veperiings hich is a 


ſued fozth when there was a TUrit 
Superſedeas. | 
Nnn The 


Mai, prox; futur —— 
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— n WIFE "IC Ae 


1 The Queſtion was, CUhether a Writ of Erroz would lie in 
the Exchequer Chamber, upon an Awary of an Execution of a 
Judgment upon a Sci Fa" notv after an Aſirmance of the firſt 


Iivgment * : 
a Crit of Erroz 


It was admitted, That the Statute gives a | 
* Cro. Car. Upon Judgments in Seven ions only, of which a Sci Fa is 
236. Nerell none; but it being fo2 Execution of a * Judgment in an Attian of 
Het ib Debt, 'tis within the Meaning and Equity of the Ax, which was 
029, to relieve as well againſt an enomoius Execution as an ena; 
mous Judgment, toz that may be affirmed, and yet the Execution 
Cro. Car. reverſed. ata. hes ae . | 
454 This was the Opinion of my Lam Hales; and the Reaſon by 
Mod. Rep, bim given, was, That a Jungment in a-Sci' Fa grounded upon 
— one of thoſe Ations mentioned in the Statute, is in effect a Part 
2 Firit Suit, and they having Cognizance-of the oziginaj 
Action, have allo Connizance of all the Dependencies — 
But the Plaintiff ſhall not be Judge whether this Writ of Ee- 
£02 be well bzought oz not, tis Prima Facie a nad Superſedeas to 
his Ation, and he muſt not undertake to determine the Ualidity 
thereof: after tis allowed; therefoze he ought not to take out 
on without Leave of the Court, 02 without pleading it in 
92 Demurring. & wif 1 . r 


Yel. 159. On the contrury it was ſaid, That a Sei Fa' was a judicial 
. Turner, Crit, and the Awardok Execution upon ft, is not ſuch. a Judg- 
Quzreta=" Ment upon which a Crit of Erroz will lay in the Exchequer 
men a be Chamber; tis not a Judgment upon any of the Seven Cauſes 
Can 


of Aion menttoned in the Statute, amy therefoze ſuch a TUtit + 
Erroz hath been diſallowed a Judgment in Scandalum 
ford verſus Magnatum, and likewiſe upon a ment on the Statute of 
eedham Qſury, fo2 taking moze than 61. fox the Loan of 100 l. but it hath 
been allowed upon the Statute of Cythes, fo2 that gives an 
5 . Afterwards in Michaelmas T the Court gave Judgments 
240. Viz. The Delign'of the Au of was to give a Crit 
of Erroz. upon the Berits of the Cale; but here the Right is 
| nen, and the Writ of Erroz is bzought upon the Award 
Exxczion, 1 tive ihe Exc Chamber have no Autho- 


{ty after they ha rmed the Ffrff Judgment: Therefoze the 
Qrtt of Erroz is no Superſedeaa. wu 1 
ret ven n 9010 ä | 

Wc . Johnſon 


- 


Tem 8, Tri 8 W. 3. 
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bete 2 7” Bulb FA 3. 


Emorand dad ar gen' cereraque hujuſinodi Placit 

ſcilicet Tetm & negotia dt corum Placitorum 
| Paſc'ulc ptæterit coram Domino cognicon'.. ad dictos Dom Re- 
Rege & Domina nup' Regina = Dominam ——— nunc 
Maria apud Weſtm' ven Wülus & coton ſuam Regiam ſpecialit 
Johnſon gen qui ram pro Domi- Ee pertinent ac per com- 


Berks ff 


no Rege & dicta Domina nup —— legem terræ hujus Regni 
Regina quam pro ſeipſo in hat liæ 8e don in Our Chriſtiani: 


parte ſequitur per Thomam ow per leges ſive Cenſuras Ecrl 


Chad wicke Atrorn? ſuum & pro- ullo modoitriariterminari aut diſ- 


tulir” in Cur' tunc ibidem quan- cuti debeant & ſempet hactenus 
dam Billa' ſuam verſus Golhit — & conſuever 

Lee gen in Cuſtod* Mar', &c. de eria 
placito tranſgr & contempt con- 
— paſt heels 
in Cur Chri 

bicon? Regiam cis prius inde in 


— Dom Hear' _ 
Regis Angliæ Octavi Anno R ego 
ſui vierſino tertio tent edit & 
provis intet ala inactitat fuit 
. 
pleg' de uen ſci : f 
nes Doc ies mw que qui- fumonit' v — — — 
dem Billa ſequit' in hae y — um 
_ ff. Berks, ff. WilFus: Johnſon * — :aliquem procurator 
8 pro Domino R ef —— Ordinario Arehi- 
pe ginn quam pro — —— 
uit” in rte querit a ce ſpirit 
Gaal Lee — Cuſtod Mar Dioces vel peculiar — 
Mareſc Domini Regis & — 
ne Reginz coram ipſis Rege 
Regina exiſten' de Placito cranlge 
& contempt” contra eos qui ſecut 
func Placnum in ward riſtiani- 
rat poſt | eis 
prius inde in — direct & 
deliberat pro co videl't quod um particularit 
lecund' leg: & conſuct hujus 


CT acer! rant 


inhabitans Anglice — 


m per quendam Adum in 


cadem perſona que fret ſic circa 
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ad aliquod tempus a feſto pas 
prox ſequen edicon actus 
præd perant' demandabant capi- 
ent vel reciperent de aliquibus ſub 
dit dict Domini Regis aliquam 
ſummam vel ſummas pecuniæ pro 
ſiggil action alicujus citation poſt 
præd ſeſtum adjudicat᷑ vel obtent 
tant — Scerlings 

nas & irat?- in eo. 
dem low content & limitar 
t per eundem actum (relati- 


o 1 
I, 2 
4 


fuit teſidenꝰ & inhabi- 
patoch de Hungerſord 


#; 


nicon? Placiti que ad Cur'. dir 
Domini Regis & Dominæ Reginæ 


nune pertinet ad aliud examen 


in Cur Chriſtianitat — 


ſum Will'um Johnſon primo 
Septembris Anno Regni dict 
Domini Regis & Dominæ Regin 


Com” Berks præd ac infra pecu- 


liar Jur Decani de Sarumac infra 


Dioceſs Sarum Citari cauſa vit ad 
com 
Georgio Oxenden leg Doctore 
Alm Cur' Cantuar' 2 Arcubus 


in ea parte competen in Aula 
[voc'Doitozs Commons] ſcituat 
infra Civitat London” ſecundo 
die OQobr' extunc prox ſequen' 
ad quem diem &c locum pracd”. 
coram ' Georgio Oxenden 
tunc judice ſpiritual (codem Will” 
2 ſecundum 5 1 4 
tion com | 
— 8 id” — 
prefar' Judice ſpiritual* petiit de 
dem Wl Johnſen . & 
expens'{eperal' denar' ſummas in 
ſe attin ad quind'! libr qua- 
gay octodena in Schedul 
llo poſt 


hac menconat annex 


expreſs ſcilicet 


particularit 
denar' expendi 
octo denar' 


& dea 


nunc quinto apud Hungerford in 


* coram venerabili viro 


London Official principal ejuſve | 
jam Surrogat aut al Judice ſpiritual | 


it quinque libe & 5 


* 
— * — — — ——  — —  ———— 
* ; ' „ i 44 w- ” , 
- : . 8 F * ' 9 2 1 
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dictus Wilkus Johnſon tune 


minor exiſten Annos agen yi- 
gint & dimid” ſed viceſimum 
e etat 5 ante tunc tem- 
non. compleveret & eadem 

; Link perſon' habilem ſtandi in 
N recupan. legarum per 
Will um Johnſon cjusavum nupe 


defunct ſibi relict & donat non 
habend' quandam Margatetam 


Chriſtian Vid' Curatorum ſibi 


ad Officium præd dicto Will 
Johnſon rr Mac — 


en acceptavit eademque Marga 
reta Chriſtian & dictus Will us 


Johnſon vel aliquis at amicus 


dicti Willi: Jolinſon conſuever 
ſeu eorum alt” conſue vit dictum 


time” contra quoſda 'un 
Price & Thomam Battall Execu- 
tbr, Testi di Will's Johaſon 
deſunct ad exhiben Inventor 
dc cedden com putum de Bonis & 
Carallis' A. Willi Johnſon 
defunctꝰ fecer dictum Godlfri- 
dum Lee natot ad proſe- 
quen Cautam prad', Item quod 
dictus Godfridus Lee in vacation 
ante Termin Sancti Mich is RC 
ipk Term Sancti Mich is Ame 
Domini 1683. lupradicto 

Price & Themam Bacrall Execu- 
cor” celf!. dicti Willi Johaſon 


defuniQ ad exhiben' inventor 


& computum bonotum dicti pre 


Willi Jebaſon defunct & ad 
teſpouden dict Willielmo Joha- 
ſoa” jug' per dict Margaretam 
Cheiltian ejus curatric' atlign' i 
canly 2 legat'pred 
Sigillo Cur” conliſtor” Epiſco 
London" miſit & in dict Rich um 


per gula - 


Godftid' Lee . 1 — 


'liquer 8c 
præfat Wil'vs Johnſon, ad di. 


& dict Executor pro non 
comparen juxta tenor cujuſdem. 
decreti viis & modis in dicta Our 
conſiſtor Epiſcopal' London pro 
contumacon ſua excommunicari 
procuravit at quod omnia & fin- 
e teteræ pecunis 
Summe in eadem Schedula 


immemoꝛat 

ſunt debita « debitz ſolver d- 
vocat* Mꝛacurata Regiſteriis 
& al Biniftr* dice Cur prout 


in eadem Schedula continetur & 
quod-prefar Wilbus Johnſon fo- 
lucon' ſ60d* & cererarum pecun 
ſummarum in dictaSchedula men- 
conat & expteſs in ſe ſuſcepit & 
promiſit ſolvere præaſat Godſtido 
Lee ſed nondum ſobrit aut faris- 


ſecit t per Copiam libelli & 


uli adinde aunen hie in 
Cut prolat let & audit plentus 
asc licet ipſe 


5 
Ly 


quod tempus intra fer Annos 
ante diem erhibition' querei 


præſat Will'us johnſon fuir infra 
8 Viginti & — 

(ea præd' v priæſat 
Rich'vm Price & Thomani-Ba& 
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præmiſſa præd peripſumWill'um 
Johnſon 25 tuggeſt' & allegat 
in-pred' Cur Chriſtianitat co- 
ramprzfar'Judiceſpiritual' in exo- 
neration ſuam & dimiſſion ibid 
in przmiſs' ſepius Placitavit alle 
—— — teſtimon 
& veritatꝰ probare obtulit idem 
tamenſudex \piricual'Placitum al- 
leparion' & probar' il' admittere 
ſeu tecipere penitus recuſavit & 
pred? Godſtus Lee ipſum Williel- 
mum Johnſon per definitivam dict 
Cur Chriſtianitatꝰ ſenten de & 
ſuper præmiſſis præd condem- 
nate ac ipſum Wilbum Johnſon 
ad ſolven' cidem Godfrido- Lee 
omnia & ſingula feod'-& expen 


in Schedula libello præd“ annex 


-mentionat' compellere tot' ſuis 
viribus conatur & in dies machi- 
natur in dict Domini Regis & 
Dominæ Neginæ nunc contempt' 
& in ipſius Willi Johnſon grave 
dampnum pftejudicium grava- 
men & depauperartion' maniſeſſ 
ac contra form” ſtatuti pred ac 
licet Breve dict Domini Regis & 
Dominæ Reginæ nunc de prohi- 
+bicon' ptæfat Godſrido Lee in 
hac parte Decimo die Martii An- 
d Regni dicti Domini Regis & 
Dominæ Reginæ nunc Sexto a- 
pud Hungerſord pred? in Com 
præd in contrarium inde direct 
& deliberat fuir idem tamen God- 
fridus Lee Placitum prædꝰ poſt 


prohibition regiam prius ei in 


contrat inde in forma pred? deli- 
berat poſtea ſcilt decimo!quar- 
to Martii Anno ſexto ſupradicto 
apud Hungerſord 

Berks præd' ult' proſecut & in 
Placico il ptoceſſit dict Brevi 


14 


pred in Com 


arc Domini Regis Sc Dominz 
Reginæ nunc de prohibition in 
ſorma ptæd. direct in contra 


inde quovis modo non obſtant 


in dict Domini Regis & Dominæ 
Reginæ nunc contempt & ipſius 
Willi Jobnſod dampnum ptæju- 
dic' depauperation & gravamen' 
maniſeltum unde dicit quod de- 
reriorat” eſt & Jamprium habet 
ad valen' quadragiũta libtarum 
& inde tam pro Dom Rege & 
Domina Regina quam pro ſeipſo 
— hac parte producit Sectam, 
c. , + 37 " 1 4 N 


Er modo ad Hune diem ſcilicer 


diem Metcttii prox” poſt Octab 
Sancti Hillar” iſto eodem tim? 
uſque = diem præd Godfri- 
dus Lee habuit licen ad billam 
pred” interloquen & cunc ad 
reſponden', &c. ante quem diem 
pred” nupet Domina Regina Ma- 
ria diem ſuum clauſit extremum 
coram Dom Rege apud Weſtm 
ven tam prædictus Wilbus per 
"Attorn' ſuum præd' quam præd 
Godfridus ere Lee At- 
torn” ſuum & idem Godfridus 


a | pe 
tran idem Godfridus proteſtan' 
| quod 


— —— 


*** wee 


. ee N ipſe idem Will'us 
ad al iquod tempus infra ſex Au- 
nos ante diem Exhibition que- 
rel” five libelli ipſius di 
præd non aſſumpſit ſuper ſe ad 
ven“ eidem Godfrido © debit' 


ſeod' ſeu expens! in Schedul' li- 


bello ptæd' annex”: menconar” vel 
aliquam inde parcel' prout prad” 
Wiltus Johnſon ſuperiue allegavit 
pro Placito idem Godfridus dict 
quod in eodem actu in Nar' 
pred” Willi Johnſon mentionat 
inactitat' ſuĩt quod nulla Perſona 
foret citar” ſumonit' vel alit' vo. 
cat ad comparen per ſeipſum vell 
ſeipſam nut per aliquem procu- 
tator quotum aliquo Ordina 
Archidiacotto Commiſſarꝰ aut a. 
liquo a Judice ſpiritual extra Dio. 
dels vel peculiar Jur* ubi eadem 
Perſona que ſoret oitat ſumonir? 
vel allt“ Vocat ferer? jnhabiran? 
cute Deen tempote ad. 
judication* ſive emanation* gu 
dem” cjtation' five -ſumonition!” 
ſub Pais & penalitat in "66+ 
dem actu mentionat* except ſo-· 
ret in eaſu quod (aliquis Epif- 
cop aut aliquis Index inſeriot“ 
habens ſub iplum juriſdictioꝶ n 
ſuo jure & titulo vel per eommiſ. 
fion' 9 vel initan'-feces' 
ret Archjepiſcops;*Tpifcopo vel 
alicuj ſu — W862 
pien tract ¶ Anglies Ex eat I era. 
minan : ver deter miha materia 
eotam ã pſo vel ejus ſubſtitutꝰ & i 
ſolummbdo facien in caſibus uby 
Lex Civilis vel Candnicalis/affit= 
mat execution tal requiſition 


quod pied will'ss' Johnſon in 
cad” Cur! Chriſtianitar' ſuperius 
mentionat non Placitavir ſeu al 


lum Excommunicari 


vel inſtan' * 


tolerabilꝰ eſſe & except in qui- 
buſdem al Caſibus in * 
actu ſpeciſicat prout in codem 
actu plenius continetur & idem 
Godſridus ulterius dicit quod 
ipſe per ſpacium Viginti & qua- 
tuor Annotrum & amplius a 
uJc' elaps' fuir & adhuc eſt unum 

tatot Cur Conſiſtor B. 
piſcopi London quodque ipſe 


idem Godfridus Viceſimo Septi- 


mo die Octobris Anno Domini 
1683. apud London in Parochꝰ 
Sancti Benedicti prope ripam Pau · 
lan in Warda de Caſtle-Baynard 
retent fuit ſore proeuratorem 


ipſorum Margaretæ & Will i in ea- 


dem Cut conſiſtor in Cauſa infra 
mentionat & tunc & ibidem ad 
inſtan & requiſition” præd' Mar- 


garetæ & 'Willielmi Johnſon cica« 
tion contra dict Richardum Price 


&' Thomam Battall Executot 


Teſti ip/zfar' Willielmi Johnſdn 
defuntt” Avi dict Willielmi qui 
tam, 8c. ad exhiben' invenrotium 


& computum bonorum præſat 


Willielmi Johnſon deſunct & ad 
reſponden dicto Will mo Johnſon 
modo quer per dict Margaretam 
ejus tricem eandem 
Cur' aſſignꝰ in Cauſa ſubſtraQti- 
on; Legat præd per præd' Wil- 
lielmum Johnſon deſunct' ei do- 
nac* ſub” Sigillo Cut Conſiſtor 
Epiſcopalꝰ London debito modo 
ptoſeoutꝰ ſuit d& eandem citation 
in dictum Richardum Price per- 
ſonalir'rexcequi caufavir & dict 
Executor pro contumacia foa; 
in non com juxta tenor 
ejuſdem per debitum legis cur- 
procuravit 
quodque 


iſcliction legal leu 


Term. 8Tri 4 


I 2 


pred” 
in Cur peculiar” Juriſ- 
diction Decan' Sarum ſectare 


can” cundem Williclnum Jahn 9 
per nomen Willielmi John- 
ſonde Hu in Com Berks 


den vel aliquo al competen ju- 
dice dict Cur ad reſponden* 
dicto Godfrido Lee in - Cauſa & 
— wr ſeod & quod Cauſa 


| bif eff ſuper 


de Arcubus London 


quem Placicu 


gory execution” rat requiſition” | 
vel inſtan zur legal vel tolera- 

per quo idem Godfri- 
* Wil um Johnſon citari 


vit ad 8 coram ey” 


ay 


r Ga 
— , Almæ Cur Continr' 


al 8 
adde N e 


, Doto2s Commons) ſciruar/infra 
pera - Civit London ſecundo die Ot» 


bris ule} elaps & in 

Cur rp acer le oy 
dem Godfido delibone. præd 
Willielmum modo quer pro ſcod 


& expeus pred: traxit in Platitum 


ptout ei bene licuit feod & ex- 


* il tune & adhue eidem | 


Godfrido debit' & inſolut*exiſten? 

eſt eadem proſecution” & in 
m traction unde idem 

Witticlmus Jobnſon Taser que- 
y 


J . LN 


pet Judicium & Heere Do- 
— Regis de conſultation ſbi 


| conoegi, ler, TIF; 


Et præd Willielmus Johnſon 
qui ram; Ce. dicic quod pet ali. 
prad* Godſridum Lee 


—— allegat Breve 
ai Domini de conſultati- 
on eidem rs) 


o Lee in hac 
—— 


tends quod" prefer Ood- 

K — 

fridus Lee non tetent fuit fore 
" Margarctz & 


procuratot pred 
Willielmi —— ad proſcqu 
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præſat ; Oxcnden = * 
tenen P acitum præd 
at Godftedi l by 85 
gal' vel tolerabilꝰ pro Pl ĩco tamen 
idem wil'us _ dicir. _ 
ood w oe Leer Cabedr | 
Oxenden 
un K 


tio 0 Otcnden vel ab Ju- 
Gro dict Cur' Can- 


relpondew' dicit Godbidoin Couſs- 
pritd pto ſubſtract ſeod' & quod 
Cauſa illa dererminat fuit modo 


en ; 
—— idem 
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Cap. 9. 


terded to gide Sentence againſt him ; and the Defenvant-pzaſe- 


| ol 55 many other Cauſes in the ſaid at menttamen) that 


— — 


"Iv 
#7 +a. 


, ; * 
. LY , 7 * 1 178 N 15 N 
4 a 


4 Prtatition: the Pager nn that bythe Statute 
23 H. 8. tis enavey, Chat no Perſon ſhouſd de citen ta ap-. 

25 but of his Discels wheyze he dwelleth; that the Plalntil as 
at Hungerſord in Borks, in the Diot ela of Salisbury; 

thi the Detendant cauſed him to be cited/befqze- the Dean of che 
atches in London, att Hbelled againſt him fox Expence and Fees 
in — denen, Court ot the Biſhop ot London, und did 
That ſuch Fees were jullly due acco ding to the Cuſtam ol 


"Mk 4 
* 1 * 7 j 1 #1 


the an Contr, and that he pꝛomited to pan ib: And although be 


made no ſuch Promiſe within Sir Pears,. yet the Court po- 


2 his” Peu after the Crit of Prohibition delivered ta him, 


"The Defenvant bx Conſultation pleads: the very ſame. Sta- 
ttite'; by whieh ar nad, That no Perſon ſhauld he cited oz 

(97 otherwiſdicalled —. 4 —— berſelt, 
ob by any 02, befoze any 02vmary Archveacon,Cammiſſary, Of- 
_ 1. other Spieſtud}- Judge out of che 4 


iglon, Where the Porfon- which-thail be 
ng 02 otherwiſe called, hall be mnhabiving and dwelling at 
Eime of the awarding the lame Citation 02 ex⸗ 


We any other Inkerlog Judge, having under him 
hig eum Right and Citie, oz; by Commiſſion, 

ike Req 1 27 other — 
ge, to take, treat, examine; oz determine the 
gem 02 his Dubmtute, and that ta be dane in Caſes 
I Law oz Common Law: doch afiirm Exetu / 
of welt Requeſt ente of of Jutisiaton to be dann 07 

| 41. 210 i064 D 51 
eee is P20fto2 in the-@pnſiftory |Gourt of 
= dof dr London. and was retatyed-as duch bh the Cure 
trir of the Plaintiff (he being then under age), to waſerute a 
Suit againſt the Executozs of his Gzandfather foz a Legacy 
given to the Plaintiff, and to erhibit an Jnventozy, that — 
3 excommunicaten foz rer in not appearing, and 

the Fees and Expentes in the Libel were juſtly due to him 

fo2 pꝛolecuting the ſaid Suit. That he endeavoured to ſue the 
ſaid Plaintiff fo2 the Recovery of the ſaid Fees in the Court of 


| Peculiars * the Dean of Salisbury; but he being Judge of the 
Court, 


of 5 * - 3 : — 


* —— LEY h 17 2 p 
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Court 1 1 Jurisdidton in bis own Right, din, by. a 
TUrxiting under Seal, require the Dean of t Arches to The Requeſt. 
call the befo2e him, and ta anſwer the Dekendant in 
a Cauſe ko Subffration. of Fees; which Cauſe was there de⸗ 
terminen . ye And Je Defendant avers,. that the CA 

ſuch Requeſt 10 


4 4 4 ior, did cite the ſain! i Tſo to appeat befo2e 
fat! dE of (hs Arebes 07 tht, Cul „am avers 1 
ſame Pꝛoſecution of which the Plaine complained. 
non Piea NOS F demurred, * the Defendant 


2101 


is. 
1. It was tgucb, that no Confuttotion ought to. go; im 
Defendant will-bzing. himſelf out of the Statute, be mut 
ew, that the Requeſt made by the Jnferio2 Owinary was niane. 
hint. who had. the next Superio2 Jurisdittion ;, which de hath; 
2 Foꝛ pra the Requeſt is. from the Deati gf Salisbury — 
unge al the Peculiar, to the Dean of the Atcbes. when it 
F TEL Tx" 
eration ram eden ee 8 
| tak! tis à Jurisdidian by Pꝛeſtriptton. ? 13 6 #34 4 
be nage at iis beruhe WI Pert ta the x 


thop, and the Peculiar if elf nap be ſubominate to ei 
he cannot tranſmit 4 Caule per Saltum. ta the Arch 
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. The Deteiidant buth nat lay, ai this was 4 Caſe 

1 — by their Law, but only that the Cinil az 2 

_ nen . 
un. 48 1 75 0 | 


alledged,. that the Dean. 1 bi Ui equet 
22 to call the Platntiff gh wry bum, to * 
fo: Subſfration pr onnyrn 25 
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he mit5t bring a Quantum Merit, 02 an Indebitatus Aſfumpſic -bp- 


mm the Retainer pro Opere & Labore, and fo2 Yiniey laid out, 


and the Law raiſeth the Pzomiſe. e ee, OR > 
There is no Difference between Fees in the Prerogative 
Court and other Courts of Equity, fo2 which Suits are u 


nally bzought in this Court. The Uſage of. which Courts 


may be given in Ev.dence at the Trial, ann eſpecially in this 
Caſe, which. is grounded upon a Preſcription” ta; Cuſtomary 
Fecs due Time cut of Bind, which wall be tried by a Jury. 
Ik it be objeftcd, That Þ2ofo2s Fees are Part of the Caute; 
this cannot be, becauſe when the Suit is determined, it cannot. 
be afterwards continued fo2 the Fees ; and fome ot the Fees 
in that Court are ſettled by At of Parliament, which are thoſe 
relating to 'TUills. _ ee Pap ts? dee IF 
- Neither can it be objexed, That becauſe this Court will not 
ant a Maddamuz to reftoze a P2oto? when removed from his 
ce, therefo2e you will not grant a Prohibition when he ſuen 

fo2 Fees; fo2 the Reaſon. is not the ſame, becauſe when he furs 


. fozaRecompence fozhis Labour and Pains, the Law of England 


tales Notite of ſuch. Suits. Pot this Court will — ee 
notice whether, the Party is a Pola 02 not, [but will leave th 


| Determinattol# therevf ke u proper Court. 


'Tis true, there is no Pyecedent of any Suits here f01/1310- 


 tqzs Fees; and tis ag. true, there are likewiſe no Pꝛecenents of 


Roll. Rep. 


29. 


Mich. 25. 


uch Sutts koz Fees in Chancery: But they may be welt com. 
menced under the general Terms foz Mo and Labour, and are 
- rounded upon a Cuftot and Contract, which are Things tri⸗ 


able at Common Lam. 

..*Tis true, a P2obibition to the Court Chriſtian. hath been 
denied by this Court, where the Libel was fo2 Pꝛodtoꝛs fees; but 
it was not foz that Reaſon alone, fo2 the Canſe alledged' fo? 
P2ohibition was, That the Sutt fo? which the Fres were lald out 
was not determinable in that Court. But the Judges thought 
it reaſonable not to pꝛohibit the Pꝛoſtoz to ſue there, foz he is 
only a Servant, and 1s not to take upon him to determine whe- 
ther that Court had any Jurisdidion oz not of the Cauſe, © © 
In the Ente of Horton and Wilſon, a Pyohibition was like- 


Car. 2. C. B. wilk Denied to the Spiritual Court, where the Suit was fo? 


Mod. Rep 
167. 


P2otozs Fees ; but there wag but Chꝛee Judges in the Common 
Les hen that Rule was given: The Chief Juffice was ggainſt 

zohtbition, ald the puifne Judge foz .it ; fo2 he was ol 
Opimon, ann Fees onght not to be demanded in the Spiri- 
rqal Court, the Plaintiff hath a Remedy at Law, fox the 
Neteiner implies a Contra# fo2 which an Aﬀiou on the Caſe will 


. 
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lie. Juice Wyndham, who was the Third Hige, was pet clear 
of Dpinion an either He. 


But enen in that Caſe the Caurt held, That the Paolo? ha« 
ving, amongft other Things, dewanvep @ Cuſtcmary Fee of 49. 


fo2 every Inſtrument. eek ag read in the Cauſe, that the 


Law ought to determine. whether. ſuch a Fee was Cuſtoinary oz 
not. And why not in this Caſe, where the Oetendant hath pꝛe 
ſcribed fo2 certain Fees Time out of Bind ? 

* Laftly, They ought to allom the Plea of Non Aſſumpſit infra 
ſex Annos, fo2 the Statute of Limitations extend as well to 
that Court as to Courts of Equity. 


o 


E contra. 

On the other Side it was argued, That the Letter of Requeſt 
was to the ext immediate Owinarp; and if it had appeared 
that this Owen had been ſubozdinate to him, it would 
have altered the Cale: But the Plaintiff having allenged 
that it is a peculiar 1 ris dition, the Letter of Requeſt map 
be pꝛoperly made from ſuch to the Archbiſhop bimſelk. 


1. If it had been freely a general Exemption ſrum a Omnia 


ry Jurisdizign, which wag commoy,: as my Low Harbert teig 


us, in 2 befoze the Oiſſphutign, then the Cauſe mut 
be remitted to t Nee well £82 the 

JurigdiJion 1 as fo2 the 
Eaſe roy ototg yt „ may call a 
Cauſe to Kim, which (8 in noue of the Gp iy fig Power 
given him by this At, and then it will be tatally eluded, 


Pꝛſervation 


l 1 1-4 


Libel is larger than the Re- 
res and Exponces, and the ooh being 


| Fees muſt be intended 
| A 1 

4. This Suit is within the Cognizance of the Eccleſiaſtical 
Court, of which a P80} is 63 nmnepins 


E 


2, Tis NIL ap, That be len in 


Hardi. 502. 
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meet e einein g e g g Evi — 
of the lubſeck Yatter fg r ſuch: Fees werk expended; the 
Determination 1 to the dug Euule: 
They have Power over heim, und the Fees ory, Hr, by tim 
and may lellen and abxivgethem'ds they ſee vcr 775 and bythe” 
fame Reaſon that they maß pꝛohtbit ehe Payment t e by 
the ſame Reaſon they may" oder the Payneeht. 25 ve als 1 
March as. the Potro had ratten the Court, and not pibiiveded | 
by way of Libel fo? his"Fees, in ſuch Caſen phibitiori wouln 
not lap; co that there can be no'Jnconvenience in allowing this 
Jurisdiition, fo2 they are the pꝛoper Judges of what Buſineſs 
- 28 in their Courts, ad can call fo Couchers better than 
tan do. 

0 Theit Fees ate efiablitheb by the Talent Li, "di irt Ifleties 
and reſtrained by the Power and Authority ol the Court. Aules 
are made here, to oblige the attoznies in Matters or Piakiee; 
and the like Gules are made there, to oblige'the pipes anf I 
Proper ol the Courk; ** jc that they mut de allbwed 
pꝛoper Judges in this Patter. 

Hateimef ie Things Teſtamititary were at firſt the! whole 
| | ts of that Cold but naw in Tales where they haue 
M a Fling they do Low, v5 1H a for- be eh Mat- 
ch may at- there fo; 

not repairing a May ending to a Church. | | 1 7 * 4 


Reg. 58. 


— - This Gilf der be une ed to e 6 Nane bey 


l puped to the Ebürt ok Käcmitaty, betaule inifeay of Stt 4 
tion (wh i d Rerogniddrice in theit Law as much as 
is bere) they had taken. a Recognizance at Common — 
k eficipal and Sutettes, and theik'Heirs, 'Goods, 
and Lands bound whereas the Libel ought to be againſt 
the Ship and Goods, ans Execution againſt the latter, and not 
Tho' Ser- agathit the Part: Bit ehe Civilians ärtzuen, That Srecutlon 
jeant 8 migbt be — Ur the Body, tho not of the Lands; and that 
tre ke. this was not in the Nature of a Recopunizance,” but a Stipula- 
cognizance] tion in Nature of Bail, and might be — * well in the Court 
taken there of 'Admitalty us at Coinmon aw; no” Prohibition | was 


to ſtand to 
—_ granted, but the Matter was 3 
the Order of e Authoꝛity to 


the Court The Cale in che Modern Repott is an 
was void. rule this, where a Prohibition was denied ko: u Dutt to; Pro- 
Noy 24 {029 Fees, und there ig no Book again it. The Reaſon of 
the Law is fo2 the Plaintiff; fo2 he being a Piocoz, is not a 
Tempopal Officer,” and what he bath done {9 about"an_Eeclefia- 
ma” 9 <- * ny 
A” 6 Y, 


: . 
* 1 ; , 
> __ 1 : * E 
« 


4 o * - - - *< . 
1 : — 4 _— 9 8 F a n 
Say * " T3466 2 . x 4h oats bd , | d 
4 2 


— * 2 
% 
—_ . 
+] 4 


— 14 ; Oy % 
A ng ** 5 
Sam * * „„ 
* 
12 : 
Ls 
- 
* 
a 936 — * 1 0 
* — 1 _ 


* 
| Ole" Ae 


” # + * - 
o:. FT 8 "2 
: 
| R's 
wr 4 
— — * 1 ” 


66 368 3190026 Ci. S907 306 £4 eee Bit 214 


Lau The: Statute of Limicarions,doth;not-ervend tu this 
Caſe; eis nat pꝛoperiy a Dent, becauſe-Erpencescann Fres2 

are at ehe dane Nature with the ſubſeck Batter fam mbich they 
were demanded: It may as well be alledgen, Chat Defamatozy:' 

Canem are within the Statute, o that che becleſiaſtal Care 
habing /Daiginal: Jupiadſton ot this Matter, na Pꝛohibttiont 


dught to go: It hath been denied in the Common Pleas f Reg! 
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the Defendant ſhauld argutt, 
aintiſf of ſuch a Bond 


be- 


plead Nom D 
ly, but he ought. to ſhew how and in what K 


fratus general 


ſters*Fees;- in a Caule between Geſthin and Froggat. Abu! 


4 
, $303 1] $6919 Toa 
Leit, "Pal. t Rab 293. . 


I an; 


pH a Cro 339. 
| 1 Koll. 


And this was the Cate of Freeman an Sleen . 1 1432. Placito 


ee en antwvered,:That Brere/and: Andreview. Kür 
dro I that at Bar, ROS it ons —— 
Obliga which Cam it 

tht ut be by Dev, and theres be — 
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But this Condition was not to free and acquit the Plain- 
tiff from # Suit, dut to indempnifie him from the Coufequences = 
of it, which ate Coffs and Charges; and the Defenvant hath * 

pleaden, That no Damage hath happened to him, fo that it les 
upon him ta pꝛove that he was dampnified. 7 
An Aion of the Caſe was bzought againſt the Defendant, 
who ptomiſed, That in Conſweration the Plaintiff mauld di- 
charge a Third Perſon then under an Arreſt, that he would pay 
the Money, and alledged in Facto, that he exoneravit. The 
Plaintiff had Judgment in the Common Pleas, and upon a TUrit 
of Erro2.in this Court, one of the Erro2s aſügned was, That 
Cro. Eliz, exoneravit eum was not good, without chewing how; but the 
213. Court held it well enough, and that it need not be as a Dil 
Fan charge of a Bond 02 a Rent, which ought to be wewed in what 


2 Cro. 363, 
* 4 and acquitted the Plaintiff ; there he muſt ſhew how: But it 
£: 5-4. being in the Negative, the Plaintiff ought to ſhcw how he was 
84. Co. Ent. dampnifien. I 
139. b. Ind of this Opinion was the Court, That it was a gon 
Plea, becauſe the Convition was to fave the Plaintiff harm- 
leſs from fomething that was incertain at the Time of the 
Making thereof, ( viz. ) from the Coſts and Charges of the 
Suit, that no Coſts might de recovered againſt him; but if it 
had been to ſave harmleſs from a particular Ching, there ſuch a 
Negative Plea genrexally would not have done, becauſe the 
Defendant ought to chem how he itdempnſfied the other: TUhere- 
upon the Council perceiving the Opinion of the Court, moved 
to have Leave to diſcontinue the Aton. | 2 


Loveday verſus Winter. 


8 


I this had been pleaded in the Alürmattbe, that he had freed = 
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That it Mall de lawful.to and fox the lam George 
ab Elizaberh his Cute, by Deed invented, to make Leaſes 


%: 3 
- Pawler 


in PoſſtGon fo? one, two, 'o2 theee Lives, as fo2 thirty Years, 


to commetice alter one, two, oz thee Lives, oz fo? any other 
Term, determinableuportone, two, oz thaee Lives, oz inRever- 


Fon fo2 one, two, oz hes Lives, oz fo: thirty Pears, oꝛ foz any 


other Number of ene determinable upon one, two, oz thee 
Lives ſo. as ſuch Demile be not made ol the ancient Demeſn 
Um Parcel of the ud Banoz, oz of any other Lands uſe 
therewith fox. the Space of ſeven. Pears, ann ta as the ancient 
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Cro. Eliz. 5. And therefoze where a Yano? is in Leaſe, and be who bath 
2 Cro 318. the Reverſion in Fee levies a Fine to the Ale of himſelf. fo2 
Hocon? ..} Life, then to his eldeſt Son in Tail, but reſerved a-Wower fo? 
kin. Him to make Leaſes fo2 21 Pears,” who made a Lei betoze 
Yelv. 222. that in being expired, to begin after the Determination thereof; 
* „it was adjudged void, fo? it augbt to be a mw a 6 
8 Rep. — b. and not an Interelt to begin in A 2 1 


To which t was anfwered, * . 
That as to the Dbjeftion, That the Proviſo vid not 15 Gorge 
Pawlet any Power to make Leaſes of Copyhold Lands, becauſe 
Terms of they are Parcel of the Demelns of the Manoz, fo? nothing but 
wok — the Capital Houſe, and the Lands thercwith occupied, are pꝛoperly 
i. the Demel ok a Manor: But inthe ſimple Acceptation of the 
* Wow, no Perſon hath any trueDemeſns, becauſe-all Land de- 
pendeth on the Crown; that is the Reaton wijy in Plead ng tis 
— ſald, That ſuch a Perſon was ſeiſcy in his Demelns as 
ok Fee. 
'A Bano? conſiſts of Demeſns and Services,and nothing elle: 
Nou if the Demeſns cannot be let, then the Power given by 
„this Pꝛoviſo ſignities nothing, fa Services are not Lands, 
and therekoꝛe nothing can be leaſed; and theſe Powers are not 
to be conſtrued accoꝛding to Strittneſs of Law, but as Cows 
. uſed by Lawyers to ſigniſie their Meaning. 
Foz which Reaſon, theſe (lows, (viz. So 8s the Demiſe bc 
not made of the ancient Demeſn Lands ok the Manoz) muſt 
be taken accowing to the common Acceptation thereof; that is 
_ - to ſay, a Leaſe ſhall not be made of any Lands uſually occupied 
with the Capital Meſſuage. 
hen as to the Term demiſe, which, as hath been -objeted, 
ought not to have been fo2 thirty Pears ablolute, but en 
nable upon one, two, 02 th2ee Lives, why 


Curia.  Copyholds in Stritneſs are Part of the Demeſns of 
the Banoz, becauſe the Tenancy being at the Mill of the Low, 
the Lands are ſuppoſed to be always in his Pands, but in vul- 
gar Acceptation 'tis otherwiſe, Mow the Lands which were in 
Leaſe fo2 Lives, are not Parcel of the Manoꝛ during the Con- 


tinuance of wad 20; but * CIR Ow 1 Parcet. 
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Peri verſus Sai 


TSS Eau an apr Executoꝛs 
and gave each or them air 3 
poſe the Benidue of his Eſtate. 
The (Mull was pꝛober in Common Fol, and the Daughter | 
of the Teſtato2 ſued in the Spiritual Court fo2 a Diſtribution ; 
fo? that the Executozs ought to haue nothing by Uertue of their 
Executoxhip,; becauſe they had erpꝛeſs Legacies veviſey to them 
by the can. which thews that the Teſfato2 intended them no 
moꝛe. TUhereupon the Court compelled them to erhibit an 
Jnventozp of the Perſonal Effate in ower to make a Diffribu- 
tion, And now they moved fo2 a Pzohibition, ſuggeſting that 
the Eccleſiaſtical Court had not ſuch a Power, but only in Caſes 
where the Parties vie Jnteſtate, and therefoze a — was 
n, i 1 Sc. 
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| + „ Che nd Be 15 04 2 83209: 8 aſh 3, 
4 Dorſet ſſ. Byre nu- mus Egal eum, &e. primo Die 
| | ton in Cum * nunc 8c + 1g 
4 Veoman, & Pf. Nai Regine — Vi 
mus Hallet 3 * Amis, &c-n 5 ipſius 
| in Com' coman, Attach Thome Haller: Kali Mr 
| ſuer ad rn a ot Thomæ tres Vageas L Anglice eos] & 
| Habtere: kante de plette quare- 8g Faveness f Alter Drffers | 
ok ſimut-cum. Thoma Hallett © Pet, See, apud Beaminſter 
nuper de Southmoreton in Com pid invent &exiſten' abſq; ali · 
I przd' Yeoman, Cit Artig ave- qua tatiouabili cauſa ceperunt & 
=_ nia ipfius Thome Ballere Lanii . abduxeruar per quod idem Tho- 
1 7 . viginti,.. Librarum apud mas averia ſua | 
invent & cxi- - amilic & alia cnormia, &c. ad 
| ; aliqua rationabili- gtaſe damaum, c. Sc contra 
1 cauſa. ceperu abduxcrunt pacem, gc unde dicit quod de. 
1 Thomas averia detiorat eſt & dampaum habet ad 
i 2 penitus amifit & alia valentiam 40 Librarum & * 
[ cnormia ei intulerant ad grave produeit ſectum, S . 
| damoum ipſius Thema Hallett Er f js. WT Ber & 
=_ Ini & codra pacem "Dom 1 
Regis nunc Sc. nupet Dominzz Cake, Attorn ſum 2 . 
| Reginæ Mariz Angliz,..&c. & denn yim Se injuriam, Scc. & 
4 e idem Thomas per Williel- quod venire VI & Armis ſeu 
= mum Ball Artorn' fuum quæti · quicquid quod "elf contra _ 
1 tur quod præd Johannes & Eral- 3 * 4 
| | 
| | 


Tem- Nah 8 W. 3 


per Donne Me Rege nor 
don totum tr an Freſſan pr 
tæter captionem & ahductionam 5 | 


xd” rium Vaccarum de ane f 
_ riis pred” are reds | 
ps mentignat dicu 
15 in nullo ſunt culpa 
& fotma ptout "The 
mas Hallet Lanius a . | 
verſus. cas .narravit & ge hot 
nit ſe ſuper patriam & pracd” 
amas Haller Lanius fpilizar | 
& quoad captiopem. & abdyCio- 
nem prad' rium V accarum iidem t 
3 & Eraſmus 1 quod 
Thomas Lanius 


wi wy Regni | 
cobi ſecun i nupet Regis-Anghe, 
Sec. ptimo Reyerendus in Chills — 
Pater ac Nominys, Dominus Se- terius di | jerhys 
yy 19 5 Epiſe Us Sarum (eſſit Epiſcopus Sarum de Hundred' 
gk de f WAS) jure in jute — — 
pilegpatus ſul darum prad 1 ipſe idem h piſcopus a 
+ in Hundredo, ptæd“ cum ſeil't undecimo — Maid, Anno a 
tin” quodque idem Epiſcopus & Regni dicti Domini Jacobi It, 
omnes Priedecelſores ſui & omdes nuper Regis 1 9 Sec. primo 
ill, quorum Star dicus Bom. 2 
apy piſcopus, tune habyjc. in "ls 
tedo pur 8 1 on 
by contraxii. memoria 1 
on eniſlit habuerunt & ha- 


4 
beg bn ZI = 


ſonal attingen ad qua 
daginta Vik 4 de Keple — Aﬀfur 


AF 


411. 


where g Lord of 6 | Franchi 


"to deliver the, 1 


WT * * 9 
. 


— — N„. „ 


ptivilegia libertates proſicua com- 


den five 


apud Beaniiaſter preed” 
in Com præd per quandam-in- 
denturam ſuam inter iplumEpiſc* 
ex una parte & quendam Carle- 


ton Whitlock de Medio I emplo 
London At ex alteta parte fact 


cujus quidem ludentutæ unam 


illo ipſius Epiſc' ſigil- 
Ea 8e Eraſmus 


hic in Curia proſerunt cujus dat 


eſt Die & Anno ult' ſupradictis 
ptæd Epiſc conceſſit eidem 


Carleton & Hzredibus & Aſſign 


ſuis inter alia totum illud Hun- 
dredum de Beaminſter in Com 


| pw Curias Letas, Cutias de 


ons Dn 
—— pt en 


— emolumenta & hzre- 
itament ue cum i 
nen dict Hundred earn 
pertinen' 

IE 

? , on White 
lock, Hæred & Aſſign ſuis pro 
& duran' vitis præd Carleton 
Whitlock & Katharinæ Uroris 
ejus & Andteæ Henley de Brom- 
hall in Com South'ton Bar & 
pto vita eorum diutius viventis, 


virtute cujus quidem conceſſionis 


idem Carleton de Hundredo 
przd' cum pertin fuit & adhuc 
eſt inde ſift?” & fie inde ſeiſi 
exiſten ance 'przd' tempus quo 
ſupponitur captio & abductio 


vaccar pred” fieri przd* Thomas 


Hallett modo quer & quidam 
Johannes Rodbatt averia videl't 
tres vaccas in narratione 
præd ſuperius mentiouat eriften' 
averia cujusdem Ch. ppallet jun 
Yeoman apud Beaminſter præd 


— 


infra Hundred? przd' ceperunt 
& ea apud Bennet ptæd ac 
infra Hundred pr#d' imparcave- 
runt per quod idem Thomas 
Hallet Junior” Veoman ante 
przd* tempus quo, &c. ſeilt 
triceſino Die Maii Anno Regni 
Domini Willielmi & nuper Do- 
minæ Maria Reginz Angliæ, &c. 
ſexto ſupradict apud Beaminſtet 
præd infra Hundred præd' cui- 
dam Henrico Samwaies Gen? ad- 
tune & ibidem ee 1 
deed ol proc be file de 
* fui præd us. fuit 

przzfar' Thoma'Haller modo quer 
& præfat Johanne Rodbart de 
injuſta captione & detentione a- 
veriarum ſuarum pred exiſten' 
vaccz in nartatione præd men- 
tionat & adtunc & ibidem le va- 
vit quandam querelum ſuam in 
Hundtedo præd in placito cap- 
tio & injuſte detentionis ave 
riorum ſuorum præd & inyenir 
eidem Carleton Whitlock pleg' 
tam declamore ſuo ptoſequen 

vam de averiis ill' retornan' {i 
retorn” inde adjudicarerur ſuper 
quo quidem Henricus Samwaies 
adtunc Sene ſchallus Curiz Hun- 
dredi præd' poſtea ſcilꝰt eodem 
triceſimo Die Maii Anno ſexto 
ſupradict apud Beaminſtet infra 
Hundred præd' per quoddam 
Warrantum in. (cripris ſub; figillo 


ſuo quo in ca uſus fuic ſi 
gillar* Ballivo — de Bea- 
minſter 'przd' necnon præfat 
Eraſmo Hallet 1 1 manda- 
vit quod vaccas Præfat 
Na n > Yeoman 
ſine dilatione replegiari & deli- 
berari faceret & pon' per mw 
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& ſalvos pleg ptæfut — 
Haller Lanium & Johaneem Rod 
bert quod eſſent ad prox Cu- 
riam Hundredi ptæd apud Bea- 
minſter infra Hundred præd' to- 
nen viceſimo Die ſunii tune 
ſequen ad reſponden' prælat 
Thomæ Haller Jun Yeoman de 
placiro caption” & injulte deten- 
tionis averiorum ſuorum prad* 
quod quidem Warrantum poſtea 
& antea præd rempus quo, 
ſeil't eodem triceſimo Die Maii 


Anno ſexto ſuprad n placitando alle; e 


minſter in _ 
Te rs a 


præſat Eraſmo Haller cui idem 71 Lamus 
e eee 


Warrantum in forma pred direct 
fuit delibetavit in forma juris ene - 
virtute⸗cujus quidem War- 


— — Eraſmus & præfat Jo- 


hannes Bytt in auxilium ipſius 

Eraſmi & ad ejus tequiſitionem 
ea” ſeib't + & _ ule 

1 acc 2 minſter 

in Cem 2 infra Arie 

przd* dicta averia pred” Thomæ 

Hallet Junioris Veomen cepe- 


be queritur abſq 


an 
captio Ke abduQio Vaccarum 


pred unde przd': Thomas Hal- 
Lanius ſaperius fe mode 


ue hoe quod prad': 
Johannes & Eraſmus ſunt culpa® 
biles de captione & abductions 
'Vaccarum pred vel alicujus 
Vacez inde ad aliquod tempus 
ante conſectio —— ptæd 
ſeu .poſtxyerorn' inde ſeu aliter 
vel alio "modo quam ur =_ 
Johannes & Eraſmus ſuperi 


ſunt verifcare unde 
ium ſi pred Thomas 
— 


tenere debear} Sc 238i, 
' h 1083. CIE32 30..3Þ E. * 
358 
nius m 
Johannis & Teal * 
tion & abduction! pred triu 
Vaccarum ſupetius in Hat wy 
rar' dicit quod ipſe per aliqua per 
præſat Johannem Byrt & Eraſ- 
mum {uperius placitando allegat 


er dur eſt cone 


runt & abduxerunt & teplegia- ab actione ſua præd inde verſus 
ver & dict Thomæ Haller Jun cos haben precludi. non debet 
Yeoman- ibidem ſecundum for="! quia Kicir quod placitum pred” 
mam & eſſectum Warranti præd per Johannem & Eralmum 
deliberaver* qui eadem ex deli- a forma præd' ſuperius 


beratione illa ibidem adtunc re- placitat fateriaque in cadem 


cepit & adtunc & ibidem præd content miaus ſufficien''in lege 
— Poſuit vadios & lal- exiſtunt ad ipſum Thomam ab 
m Hallett actione ſũa præd' verſus ban pre 4 
wed 4 gown was hannem Nod aſmum h 
quod eſſent a tunc cluden ue 1 
Cutiam Hondredi pred” 5 2 5 
Beaminſter præd 
{ponden” præfat Thomæ Hallere 


& * detentionis averiorum — & e ſt ver 
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care inde w_ deſectu ſufficientis let Lanius demonſtrar-& Curiz 


reſponſionis in hac parte idem hic oſtendit has cauſas ſequen' 
Thomas Haller pet judicium & videl't pro eo quod placitum 
dampna ſua occaſione tranſgreſ- prad' tendit ad generalem exitum 
ſionis illius ſibi adjudicari, &c. ac eſt duplex repugnans incertum 
& pro cauſis morationis in Le- & caret forma, &c. 


in hac parte juxta ſormam B. S. 
tuti in eee e en e 
edit & proyis idem Tho Hal- Joinder in Demurrer. | 
Hallet verſus Byrt. 
Tete Byr and Haller, fo taking and bann 
the Plaintiff's Cattle. . 


The Defendants plead Nat as to all, but the taking 
tee Cows ; and as ta that, they lay, That the Pundzed of 
Beaminſter is an ancient Þundzed, whereof the Biſhop of Saliſ- 
bury was ſeiſed in Fee, and that he and his Paedeceſſoas have 
Time out of Bind kept a Court there from thee Weeks to 
thee TUeeks, fo2 the Trial of perſonal Ations under the Ualue 
of 40 s. and ſo preſcribes to Replevins either by himſelf 
o2 Steward in Court oz out of Caurt, upon Complaint made 
to them of the taking and unjuſtiy detaining any Cattle within 
the ſaid Hundzed. | | | 

That the Biſhop did afterwards convey this Hundzed to one 
Whirlack fa thzee Lives, by Uertue whereof he was ſeiſed, 
That the Plaintiff and one Rodbart took and impounded the 
Tows within the ſait Þundzed, being the Cows of a Stranger, 
who made Complaint thereof to the Steward, and he direfted 
his (Warrant to the Bafliff of the Þund2ed and to the ſaid Hal- 
let, commanding them to Replevy the Cattle, by Uertue whereof 


_ Haller and the other Defendant Byrt, in Auxiliumejus, did take and 


deliver them to the Owner, and traverſed that they were guilty 
of the taking at any Time befoze the Marrant, oꝛ after the Re- 
turn, alicer vel alia modo. | | ; 

The Plaintiff hath demurred, and ſhewed fo2 Cauſe, that this 
— L. 2 to the general Jſſue, but it was argued to 
maln 29 8] , | 

That there was ſufficient Colour to make this Plea-- god, 
fo2 in an Action of Treſpaſs, oſſeſſion is a god Colour; and the 
Defendant may haue the Benefit of ſuch Plea when the Sub- 
— ITEDES Excuſe, tho' he might have pleaded the 


E contra. 


Treſpals 02 
breaking pl Bo 9 H. 6 11.8. 
Dekendant 
of- it at Mill from the Plaintiff himſelf, by Gertue , 
—.—— he entered; and as to the carrying away Bag 
That another was poſſeſſed thereof, and of the lah 8 
made his Son Executo2 and died ; and that the aid 
gave the 20 Load of Timber to the Defenvant, — 
that he took any of the n : N Court 4 
iar bath bern allowed to be good, if 


any, P2operty in th 
i hap not allevgey any e Wee 


| 27 H. 8. 21.2: 
4 


them, Cro. Elia 
med an 
3 i "Re 
have alledged not only a 
in this Stranger: 
qnexitioned in the * 


n where the 10 43 
' . | ; 
IN becauſe the 
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Now if the Sheriff in his Caunty Court, which is a Court 
inc:dent to his Dffice, could not make a Replevin, but by ¶ Urit 
2 Court befoꝛe ie Statute ot Malbridge, which gives a 

Quicker Remedy by Pleint, and was made faz the Benefit-of 

the Owner of the Cattle, that he ſhould not ay koz them ill 
next Court,; pow can the Hundzed Court, which is deriven aut 

ol the County Court, pꝛelcribe to grant Replevins out. of 
Court, Dorn. the Authouty of the Sheriff himlelf. fo to do be: . 

Fan by an Aﬀ of Parliament gi 

| Bro. tit. Els true, all theſe Courts do hold Plea in Repleving, but 
1 Pleint, Pla- tis illegal, ko: the Party ought to go to the Sheriff, fo2 that 
cito %. Purpoſe, whole Court is in Nature ok a Court Baron; 

therefo2e this Cuſtom was held to be void, fo2 it was againtt 

Law and Reaſon: And ſo the Plaintiff had Judgment, the 
e 7 7 17G 6 Co en. 553-3076 
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PUlielmus Tertius Dei gratia - feſlinam jullitiam in hac parte 
J Angliz,, Scotiz, Fragciz, | fie, volentes, ut eſt juſtum 
Hiberniz Rex fidei Defenſot, Vobis &c cuilibet veſttum man- 
Kc. Mæjori & Burgenſibus Hui damus ſicat alias. vobis & 
de Wiſton in Com noſtro Wilts. . veſtrum mandayerimus 
| falurem,, Cum Elias Chalke mitur infant quod, imme- 
8 un Burgen Burgi pre! tecun--- diate pelt receptionem bujus 


um conluerudinem. libertat de brevis. red;-Eliam Qpalke in los - 
privilegia ejuſdem e eum & officium unius Burgen- 
modo elect & ptæſect uit cum um Burgi de Wilton præd reſti· 

faciatis; una 


—— 
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que idem Elias Chalke in locum tuatis ſeu reſtitui 

& officium un Burgen Burgi diu cum omnibus libertatibus privi- 

| ſe bene geſſit & gubernayic vos leg pr · eminentiis & commodi- 
| tamen Major & Burgen Burgi catibus ad locum & officium ſpe- 
prædꝰ præmiſſa parvi pendentes ctan & pertinen vel cauſam uo - 

ptæd' Kliam Chalke in debite & bis figniticeris in contrarium ne 

abſque cauſu tationabili ab offi-, in veſtro deſectu quætela ad nos 
e & Joco un! Burgea' Burgi peryeniar ratio b gelten hoc 

ptzed” minus juſte amoviſtis in , pryreeptum gollrum tuie.execur, 

noſtrum gontemptum &.,zpſius nobis 'coſillare faciatis apud 

Eliz.Chalke Myon og. $0- Wellm' Die Mercurii. prox; poſt 

icum & grayamen & ſtatus ſui NMenſem Palchæ hoc brewe no- 

| ee maniſeſtum ſicut ex . ſirug) 1 tunc remitten Sub- 

gquerela ſua accepimus nos igitur pound quadraginta Libr de- 
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per reg! Cur Parry: pro proſe- * 
cut executioiſtius beeyispater in 


quadem Schedul huic brevi an- 


ne Reſpons' Majoris & Burgen- 


ſium Burgi de Wilton ad breve 
huic Schedulq annex ſecundum 
exigentiam brevis prad Domino 
Regi humillime certificamus q 
præd' Burgus de Wilton eſt anti- 
quus Burgus quodque infra Bur- 


gum præd' talis habetur & a 


tempore cujus contrarium me- 
moria hominum non exiſtit ha- 
betur conſuetudo quod Majot & 


| Burgenſes Burgi illius ad hoc 


electi & jurati extiterunt & ſue · 
runt de ſeipſis corpus jncorporat' 


As politicum it te facto & 


ne pet nomen Major & Burgen 
Burgi de Wilton in Com? Wilks 


& per idem nomen placitare x 


implacitare placitart & implaci- 
tati conſueverunt ac ultetius Do- 
mino Regi certificamus quod per 
totum tempus ſupradict idem 
Major & Burgen Burgi præd 


auliquem Burgenſem Burgi præd 
Aui aliquid ageret five 7 
ſionem 


ret in Sacramenti ſui 


aut quo quid detrimenti cape- ad 


cet res publica Major & Bur- 
genſes Burgi præd ſupet uditum 
hujuſmodi Burgenſis taliter de- 


linquen & poccantis & proba- 


tione inde; ab officio & loco ur 


nius Burgen Burgi præd amo: 
verunt, conſueverunt & potue» 


rung. & ulterius certiſicamus quo 
pling Chalke ſexto b. 
aun Anno Regni Domini Ca 

liY. nuper Regis Angliz, &c.359. 


| WIE" 


9 71 


2 


Anao 350 ſuptadicto aꝑud Wil- 
don præd Sacramentum præſtitit 
corporale, coram tung Major 
Burgi pres juxca agtiquam, com 
ſuetudinem Burgi od 
Ipſe idem Elias eſſet verus & 
elis corporationi Majori & 


d' Burgen Burgi prad” & ptæſtaret 


[Anglice would yeild)] optimum 


_ certamen & auxilium..ſuum. pro 


dignirate,{ Anglice the 

ment ] -&utilicate L Anglice the 
e mil 2 | 2 terras 
& poſleſliones ad inde pertinen 
per omanes honeſtas &. laudabiles 
nag S weden de ulzcrius Domi- 
no Regi certiſicamus quod poſlea 
& antea adventum. brevis ptæd' 
idem Elias Chalke apud Wilton 


1 eleQ” & prafat fuir Major 
zurgi ptæd & 23 Die Octob' 


Anno Domini 1690. apud Wil- 
ton præd | Sacramegtum ſuum 


præſtitit corporale modo quo 


alii Majores ptæd' conſueverun 
quod iple videret quantum 

quod tedditus Hürgenſium 8. 
commuzitatis Burgi præd' ap- 
plicarentur, [Anglice employed] 
ad emolumen' corungdem ac etiam 
in Dmnibus Negotiis. ſubſtan” 
tangentibus five concernentibus 
Burgi przd* conſulerer fratres 


ſuos & minime concluderer inde 
niſi, cum.corum conſcalu_poſtea» 


que iternum ele? idem Elias (cil'c 
13 'Die Geb Anno. Domini 
1693 · iterum jurat. fuit Major 


Burgi przd' modo quo prius & 


Major Burgi ptæd' fuit & con- 
tinuavit per, ſpacium unius Anni 
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retius Domino Regi certificamius 
quod pred Elias Chalke Sacts- 


menta ſua præd vili pendens & 


9 five utilitatem corpo- 
rattonis Major & Burgen' Burgi 


red" minime curan ipſe idem 
tas miniſtros Burgi prad* per 


| Commune Concilium Corpotatio- 


nis debite electos bc qui per 
ERNEST 
tionis præd & non alirer ab Of. 
ficiis ſais amoverentur-arbirrarie 


 amovit ab Officiis ſuis Aucho- 


ritaris ſuz colore abſque con- 


tales denariorum ſummas 


i & Dur- 

Juas ipfe 

| | | ſuum pro- 

Prium convertix 8e diſpoſuit a 

pd Wilton — Sc computum 

inde Majori & Burgenſibus Burgi 
2 minime reddidit ſcil't - 

Libram & duodecim Solidos 

ipſum recept pro redditu 

$ in ham in 


N con 
ſuetudinem tbidem uſnat mini- bn 


me diſpoſuit ( viz. ); derem So- 

— ebit Eltæ Glide Ballivo 
ris i 

_ Bm 


trationem electionis cujuſdem Ja- 
3 


reok un liber remporney * 
"quo ip jr ajor 
rei præd ut preſertur d | 

egi 


pro! Will'um Cowdry jun fer- #mentum "fact 


Commun'Clericum Corporation 
vien ad clavem 3 


A Hopgood 


Corporationi & 


teratæ & eraſæ ſerĩpſit 


gi pred? aliqualiter 


memorantur & recodantur De 
quibus omnibus atfiſque Cri- 


Minibus ci object & per iptum 


exiſtentem Burgen Burgi præu | 


in Sacramenti ſui pred Iſionem 


& Republic præd ois & | 
dei 


Burgenſium Burgi præd 


err 
Conblio Ang Afembly] Major = 


& Burgenſum Burgi præd' ple- 
nius augit” & ſuper probation 
bow inde der M. — 
tion" inde ii ajor* F 
Burgi præd in Communi Con- 
tlio apud -Guitdhall Burgi 

28 Die Auguſti An Dom 


Milleſimo fexcenteſimo” none- 


veriint condom Eliam Chalke 
ab Officio & Loco unius 


Hiam Chatke in locum & offi 


Num unius Bur fam Burgi 
orporatio· 3 poſfumus. © 


WW, Sharpe, Major: 


Rex 


1 


2 membrum | 
:Corporationis præd obliterati 
. Anglice to be truck out] a 
vodamlibro{vocar' the. emget - 
Boot Ide & pertinen pred“ 
maaum ſuam 
ptoptiam aliz incrativni in loco 
intrationis ſie ut praſertut obli- 
| & iaſe- 
mit in hbro pred” exiſten' libro 
in quo actus publici rempubli- 
cam Majori & Butpcnfium Bur- 
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bas poſt Octab Hillarii iſto nien —— Aude di- 
eodem Termino coram Domino miſſionis idem Gcorgim in ven: ta 
Rege apud Weſim venit Geo- 7 cum 


gius h per Thomam Callow. in 
ttornꝰ ſuum & protulit hic in 
Ouria dicti Domini Regis tune 
ibidem quagdam Billam (yam ver- 


1 intravir Ea 
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is Anno Se ar 
prodictani &awi$inenra 
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nis & <jeRionis firmæ & ſunt 

ber leg de pros ſcilicer = he 

— Rang Richardus Roe To: 
Widen; Alla. ſequirus in 
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Georgius Leigh d ueritur 


. ipſum;Geprgium:'s ;firmg Jus 
Termino ſuo prazd 

Seon iy checit La. hn 

fs: * -Gearginm 

: 0 poſſeſſi * 


— | 
ertreſroet N 


Samuele Brace in Galen Mat lia cnormia eidem Georgio ad- 


Mareſcal Domini Regis can ee iarulft eunfra 
eee pto eo videlicet ora; Gor. Domim; 2 wha 


eum quidam . Jobannes 
die Octobris Ando 
_Regnij Yomini-Walli npne Regis 
Sc Nomina Marie nuper Reginæ | &e. 
Anglia &e,Sexto; apud Patoch? 
de Bromſgrove in Com' 
dimiſiſſet conceſſiſſet & ad firmam 
t; præfat“ 


ſtutæ cum 
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Paſtea. 


ho Dominico ofa 


——— pro- 
N parces præd dt Placi- ſeodo & ſie inde” ſc'it eiten 


& per ca 0 7 * * pred” Walterus Brace ante 


NE 


Mercuri ,prox' poſt quinden' 


Fra Domini Regis ad Aſſiſas 
in Com'iprad?;capien* prius dic 
Saubati ſecundo dic Martii apud 
2 in Com pred per tot- ' 
mam ſtatuti, &c. ven pro de- 


KS apud Welten u 2 Nor. 


alchæ entünc prox” ſequen* miſi 


„ Ke. ſeilicet 25 Nic 
Julii Anno Regni Domini 88 
nuper Regis Angi 

o, per Nader Chana Wem 
Sele iplivs 'Walceri ſigni® & 
Jufatæ pred in evidentiam o- 
tens cujus dit eſt eiſdem Die & 
-Aniio feoffavit quoſdam Tho- 
mam Wilks & T — tp 


er c. ad quem Fan de Sc in tet tis pred 
coram Docs Rege apud, Weſtm' kuben' & tene Few th Won 


venit præd Georgius per Actorn' 
mum pred & I Julticiar 
Coram quibus, -&c. mis hic 1 
be ſuum . # 
verba. . 9 8 
07 Poſtca die 8 eb 
' coram Egidio Eyre milite un 
: 5 — Domini Regis ud Placi- 
4 Rege tenen aſlign 
ton At side Egi- 
<io. Eye & Willielmo 
mi; al. Juſticiar dif” Domini 
Regis 120 n ipod R 
eden aſſig Juſtitiar ipſius Domi. 
A Regis ad Aﬀlilas in Coo Wi- 
a*capicn;/ aſſign” per formam 
tüti, &c. lac vice alſociat pet 
ſentia prod” Will i Gregory non 
<xpctar' virtute Brevis Domini 
; de non omnes, &c. 
ö 055 3 | 
| quam i mue 
8 ſuos inſes con · 
den &Jur Jaxare! inde infra fic 
OOO: venit qui ad veri- 


5 S 
* "Co all Th 


"the" Toitn 
Gregory de that 7 the tn 
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khat Dwelling-Houfe oz 
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fob the natural Love and 1 
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ege ' fetion which J bare unte wy 


Den Thomas Brace, and: 

divers other *Cerfiveratiohs 
n elperially moving, have gi 
en, Franted, - enfeoffed- and 
Confirmed; and b; =” 


und re Thomas Flayel- # 
Biomſgrove ' afo2eſatd; Cl 


teir- Peirs and gl hg 

ment, with the Appurtenances, 

which J ou 0 Walter 5 
chaſed ok Ste 
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Bromſgrove, between the 


| of Edward Seabrighr &; 
and the Lands of Gilbert Butler 
Sent. and now in the Tenure - 


02 Occupation of Walter Roſe ; 


and alſo one other Houſe ozCvt- 


tage, with the Appurtenances, 


_ fituate and being in Fork- 
bury afozeſaid, wherein Gilbert 


Weſtley now dwelleth, together 


with the Cloſe wherein the ſafd 


Cottage ſtandeth, containing 
by Eſtimation one Acre and an 


halt 02 thereabouts, be the ſame 
moꝛe 02 lefs ; one other Cloſe 
ol Paſture called by the Name 


of Whern's Cloſe, containing 
by Eſtimation Thaee Acres 02 


thereabouts; one other Cloſe of 


Paſture called by the Name ot 
Woodſell, containing by Eſtima⸗ 
tion Five Acres 02 thereabouts; 
two other Cloſes called the 
Slade Crofts, containing by E- 
ftimation Six. Acres 02 there- 
abouts ; One Days Bowth of 
Meadow Gzound iping in Long 
Meadow next unto the Sate 
there; and Two Fleeting Acres 
lying in Broad Meadow; with 
all Ways, TUaters, Woods, 
Unverwoods, Commons, Pꝛo⸗ 


fits, Commodities, Advantages, 


and Þereditaments whatſoever 
unto the ſaid Pꝛemiſſes, and e- 
very Part and Part thereof be- 
longing, oz in arp wiſc apper- 
taining, ali which ſaid Pzemiſ- 
ſes are ſituate, lying and being 
in the ſatdPariſh of Brom ſgrove, 
andCountyof Wigorn': To have 
and to hold the (aid Þouſcs 02 

ents, Lands. and all and 


\ lar other the Pꝛemiſſeg, 


ty Part and Parcel thereof, un 


of God, of England; France and 


— 


with the Appurtenances,and eve. 
ry Part thereof, to the ſad 


Thomas Wilkes and Thomas 


Flavell, their Þeirs and Aſugns, 
to the Uſes, Intents and Be⸗ 
hoofs herein after by theſe 
Preſents mentioned and declar⸗ 
ed, and to no other Ale, In⸗ 
tent o2 Purpoſe ; That ig to 
lap, to the Uſe and Behoof of 
me the lad Walter Brace, fo: 


and during my natural Like; 


and after the Deceale of me the 
ſaid Walter Brace, to the Cle 
and WBehoof of the afozeſaid 
Thomas Brace mp Son, and his 
Heirs fo ever: And for Default 
of Iſſue of the Body of the ſaid 
Brace, then to the Ade and Be- 
hoof of the Right Þelrs of me 


the ſaſd Walter Brace fo? ever, to 
be holden of the Chiet Lom oz 
Los of. the Fee oz Fees of 


the Pzamilles by the Rents and 


Services theteof, -firff due and 


of Right..accuſtomed : And J 


- veriip the lad Walter Brace ald 


my -Þeirs, the ſaid pouleg 02 
Tenements, Lands, and all and 
ſingular other the Pꝛemiſſes, 
with theAppurtenances,and eve- | 


to the ſald Thomas Wilkes and 
Thomas Flavel!, and theirÞeirs, 
ſhall and will warrant und 
fo2 ever defend by theſe 
ſents, Jn (Uitnefs'whereof,; J 
the ſaid Walter Brace-unto this 
my pzeſent (Uriting inventes, 
have ſet mp hand and Deal the 
25th Dap of July, in the Pear of 
the Reign ot our Sovereign 
Lom King James, by the Gzace 


I re» 


»% . % + * „ 
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"of | Tem. 8 Mich. 8 W. 3. 


\Irelabd, King; Detender ot the perſit*Pemozy' ang Anne 


Faith, &c. the Twentieth, and 


of Scotland the Fifty-fifth, A- 1 


noque Domini 1622. 
Virtute cuſus necnon. vigore | 


ſtanding, Thanks be-to 


aus Parliamenti de uſibus in Omer f: 


vis idem Walterus ſeiſitus fuit de 
premiſſis in cadem Charta men- 
rionat' exiſten ptæmiſſa prædꝰ in 
narratione præd ſpecificat ut de- 


libero ten to ſuo pro termino vi- 


tæ ſuæ remanere inde prefar 
Thomæ Brace ſpeQan' prout lex 
| poſtular' & iidem Juratores ulte- 
tius 3 ſacr um ſuum dicunt 


| 2 oma Walterus Brace po- 
anten præd tempus quo, 
Cc. obiit & quod pred 
Brace fillus ipſius Walteri f 
vit in ten ta in narratione 
ſraſcript — & fuir inde 
Feiſitus lex poſtular & 
uod iple Thomas Brace 
inde ſe it exiſten'debito modo 
& forma fecit ultimam volunts 
tem ſuam in ſeriptis decimio ex- 
to Die Aprilis Anno Regni Ca · 
roli ſecundi nuper Regis Angliz, 
&c. Triceſimo tertio, quæ quidem 
voluntas ſequitur in hæe verba. 
In the Mame ol God, Amen. 
The Sixteenth Day ok April, 
in the Thirty third Pear of the 
Reign of our Sovereign Lo 
Charles II. by the Gzace of God 
of England; Scotland, France, 
and ircland, Ring, Defender of 
the Faith, &c. Annoque Domi 
ni 1681. I Thomas Brace of 


585 5 the Parich of 


omlgrove in the County of 
igorn', Peoman, being weak 
of ' Body, but of ſound and 


poſſeſſion transſeren edit & pro- 


Thomas | 


Pounds a Pear of "lawful Bo- 
ney ol England, td be paid to 
him Quarter! from the Time 
of mp Deceaſe by my Erecu- 
tot err D | 


Enjoyment thereof till a very 


 confiderableAge, do make this 
my Laft (Uill and Teſtament. in 


Manner following, revoking 


by theſe P2eſents.all and every 
other Teſtament oz Teſta- 
ments; Mili and (Wills, hereto- 
foze by me made either by 
Mond oꝛ Writing, and this to 
be taken only fo my Laſt Till 
and Teſtament. Firſt, J be⸗ 
queath my Soul unto: God my 
Creatoz, and to Jeſus Chziſt 


up Redeemer; and my Body 


to the Earth krom whence it 
mas taken, 
tied in ſuch Chaiſtian Manner 
us to my Executoꝛ herein after 


to be decently bu- 


named ſhall be thought moſt 
Convenient, there to reſt until 
my Soul and Body ſhall meet 
again, and de joined together 
at the Reſurrefton. And touch⸗ 
ing ſuch” Cempozal Eſtate as 
God hath. been pleaſcy to be- 
ſtom upon nie, J do oder, give, 


and — the ſame in Yan: 

ner fol | 
_ Wniprimis, — do hereby. give 

. and deviſe unto my Son Sa- 


muel Brace; during the Term of 
of his Natural Life, Eight 


264 


* 
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3 Wy 


my ſaid Son Samuel permitting 
and ſuffeting William Fowkes, 
and Jonathan Wall, their-Exe- 
cutozs, Adminiſtrato!s, and A 


figns, peaceably and quietly to 


hold and enjoy the Lands and 
Tenements, and Pemiſies to 
them by me Aeveraliy leaſed, at 
and under the Rents and Cove- 
nants. ſpecified in their ſeveral 
Leaſes ; but if he moleſt oz 
Hinder the ſald Jonathan Wall 
and William Fowkes of their 
quiet enjoying the Pꝛemiſſes, 
4 one Port thereofito them by 

me demiled, then my Mill is, 
That mp ſad Son Samuel have 
Four Pounds a Prar only 


during his Life, paid him Quar- 


terly by ot Executo in full 
Diſcharge and 


icke Lawful Money of: Eogland, 
to be pa d by mp Erecuto2 a 
kolloweth, (viz.) Two hund ed 
Pounds within a Pear, and One 
bundzed Pounds moze,. the re- 
maining Part of the ſgid'Thaee 
hundzed Pounds, within Two 
Pears, after. mp Deceaſe:if the 
lo long live, oz bare any Ile 
of her Body, with all mp 

Goods that ſhall be in m — 8 1 

at Whernes · A ſh at ni Deceate. 
Item, J gtve. to my Gꝛandſon 
Henry Cooks during his Natu⸗ 
ral Life, all that my Beſſuage 


ſame belonging, in the Poſſec. 


fon ot one William Perkes, and 
Four moe Acres of Land to the 


4 Satistakton t 
The (ad eee 


02 Tenement in fockbury, with 
Two Acres ve Land to the 


famrapjoining, inthe Poſſefſiot 
ofoneWilliam Outed — Rents 
and Profits Mel- 
ſtage, and ſeveral- Parcels of 
Land, to be recetven and en- 
np by my Executoz, til my 

ſaid Gzandchild. ſhall attain to 
the Age of 21 Pears, fog the 
Maintenance and Education 
of my ſaid Gzandchild. item, 
J give and devile to my Grand: 
chien Mary and Hannah 
Cooks, all thoſe my Two 
"Cloſes of Land in Catſili ad- 
joining to the Common Feild 
called Intall- Field, von- 
taining by Eſtimation- about 


Body 
of my Daughter Rebeeca be- 
my Sue Lands, Tenements, 
and Houſes whatſoever in Fork- 
bury and Catſill, in the lad 
Pariſh ok Bromſgrove and 
County ot Worceſter, and not 
herein befoze deviſed, and the 
Reverũon of the ſaidDBelſluage | 
and Lands Herein befoze be⸗ 
queathed to my ſaid G2andchifd 
Henty Cooks from and after 
his Deeeaſe, paying the Lega- 
cles and Annuities in this my 
Tall compiled, 8c. / 

Et iidem erase uketius 
ſuper ſuerum ſuum dicunt quod 
præd Thomas Brace poltea obiir 
de ton tis prd” cum pertinꝰ ſeiſit 
ut præſertur & quod ren'ta 
_e 
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5 firmæ infraſeript mo- 


o & forma prout prxd” Geor- 
gius interius verſus eum queritur 
tunc iidem Juratores ulterius ſu- 
per ſacr* ſuum dicunt quod præd 
Samuel' Brace eſt Culpabilis de 
tranſgreſſione & ejectione infra- 
ſcript” modo & forma prout 
præd' Georgius Leigh interius 
verſus eum queritur & aſſidunt 
damna ipſius Georgii Leigh oc- 
caſione infraſcripr* ultra mis? & 
Cuſtag' ſua per ipſum circa 
ſectam ſuam in hac parte appo'it 
ad ſex denar & promis & Cuſta- 


| wh ad quadraginta ſolid ſed fi 


per totam materiam præd' per 


Juratores przd* in forma pred” 


compert* videbitur Curiz hic 
AI præd Samuel Brace modo 


fender non eſt Culpabilis de &c. 


UR a ſpecial Uetdit' in Ej 


4A Pleaving was thus: 


eranſpreſſione & cjeione firms 


infralc 8 modo & forma prout 
ptæd Georgius interius verſus 


eum queritur tunt dem Jur* ul- 
retius dicunt ſuper ſaer ſnum 
præd quod przd” Samuef Brace 
non eſt Culpabilis de ttanſgt 
& ejectione in Narratione inf. 
{cript*. ſpecificat ptout præd 
Samuel” Brace interius pro 1 Pla- 
cicando allegavit & quia Cutia 
Domini Regis nunc hic de judicio 
ſuv de & ſuper præmiſſis redden 
nondum adviſatur Dies inde da- 


tus eſt partibus ptæd' coram Do- 


mino Rege apud Weſtm'.uſque 
diem pn poſt de judicio {io 
de & ſuper præmiſſis il' inde au- 
dienꝰ co quod Curia dicti Domini 
Regis nune hic inde nondum, 


« 67 


eftment, the Cate upon the 


f Walter Brace being ſeized of the Lands in nd bn 
the 25th Day of July, Anno 1623. make a N = 9 thereof 


in Fee to Thomas Wilkes and Thomas Flavell, and their 
to the Ale ofhimſelf fo2 Life, and after his Deteate to 


efrs, 
ate 


of hs Son Thomas Brace and his Þeirs fo? ever; and for Default 
of Iſſue of the Body of the ſaid Thomas Brace, then to the Uſe and 
Brhoof of the Right Heirs pe the Toon en Nee. | — 


_ That Walter Brace aftertvarys di 
Son entered upon the Lands, who on the Strteenth Day of 
fl, and amougſt other C 


April 1681, mave bis Mi 


fo ſef5ed, .and Thomas his 
hings, deviſey 


fame to his Son in-Law John Cookes and his Þeirs, on the 


Body of Rebecca his then Wife begotten oz to be begotten, 
ing his Debts and Legacies, That 12 


ſaid Thomas Brace died 


. the um Lande; that after þis Death john Cookes entered 
pa Certue ofthe ſaid Devile. That Samuel Brace the Defendant 


Son and 
Samuel, after the 


Þeir of the ſaid Thomas Brace, and that the ſai 
or his Father, did iſkewiſe — > 
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theſe Lands. Chat Joha afterwards entered, and made a 
Leaſe to the Plaintiff to: Seven Years, by Uertue whereof he i 
entered and was poſſeſſed until Samuel Brace ejetted him, and ſo WW 
make-a general Conciulon. # 
„Che \ingleQueſttion was, chat. Eftate Thomas Brace tot by 4 
this Feoffment ?. . | 2 
Jt was argued, that be had a Fee-ſimple, for tuch an Etat bl 
was erpeſty limited to him, and if the Deed had gone no further, = 
it muſt de an Eftate in Fee, and no otherwiſe. = 
But that which makes the Doubt, are the Cops which im 
mediatety (Via.) and ſor Default of Iſſue of the Body of che 


ſaid Thomas Brace, then to the Gꝛantaꝛ and his beirg. Tis true, 9 
theſe ums might create an Eftate Tail in a Will, and alter = 
an a_ Limitation made of the 2 and * may 1 


m, 2 Cro. 417. 
1 Roll. Ab! 
842, 938. 


phen and the Heirs — This dan held to be anEſtate 
Tall in john, thought was that he muft have an Effate 
in Fee, otherwiſe he could not grant the Rent in.Fee... / | .-' 
Now this was in the Caſe of a Will : But there is a wide Diffe- . \_ 
rence between Conſtructions of Wills and Deeds, fa2 the latter are : 1 
always taken very ſiriflfagainſt the Gzantoz, and therein the firſt 1 
Intention wall always take Place, fo2 the Lam will. not allow 
any Implication which can oz may be made upon a ſubſequent 
—— m N Deen to. alter any expreſs Eſtate therein limited 
"As cht Inttance It hath been ruled; That where a Copyholdet Cro. Car. 
in Fee ſurrendered to the Uſe bf Frances and John Reeve, and the 2 Noll. Abs. 
- Survivog; and ſor want of Iſſue of the Body of John lawfully to 5. Jones 
be begotten, then to remain auer with a Memorandum, That 342 
the Surrender was not to be in fozce'till after the Death of the 
Durrenderet. Now if: this Memorandum ſhould be allowed to be 
god, it wouldhave made the'whole Surrender vod becauſe it 


208 am 8 Mich. 8 W. 3. 


"Wy © ublequent Clauſe, either in a Surrenver — 
where the Party might have Counciito' rest um. 
| Int. 21. a, Cl true, my Lord Coke in heiß Comment upon Liccleron tells 
Hob. 172. Us, That if Lands are given to B. aus d weis, duns 
6k ard his (f he-hath Þietts of his Body ; and if he dis without 
Þeirsof his Body, that the Land shall revert to the D This 
is an Eftate- Tail, fob the Habœndum halbe confieuediuponthe 
Whole Deed to be a DeclaratimCwharÞrivs ove: ant in the 
Pꝛemiſſes. 
ut this was all in one Oenkence, ande that Renforr the 
Eſtate-in Fee was never made perfetayd ublolute 2 Tin a 
one Limitation; neit her did u um (th! arp Junplicdtion as in 
the Caſe' at Bur; and therefoze u en ee ache pen 
that to be an Eſtate Ca. ud e 
19 H. 6. Neither is the Pear-Beok,, 79 H. 6. an nba ür this B. 
74 Fond. poſe ;heve tin de That tt & eme in avs tos Parrand 
54 his Þeirs, and if it ſhould bannen tönt be ne wichoor kleis 0f his 
Body, the Rematader — thut thr Law ul inte if tebear 


Burt tn the Principal Cuts the made 

tute; which deing the Gato? havetecirrdhis Power, and 
tomb never men pen u doing in che 
Caſe of a De 


E contra 
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| 1 it was ſacd,'Thatthis eee an entire 


Sentence, but 3 ů — 3; 
That there ave many om of % to: tres 22 
Tait; and thougb tis generally true, 
Inſt. 20. b. the Body are requiſite in a Gilt in Tall, 


15 ric wie are equtualent will create the nue | 
. 2. Cp. Lands are given tu a Ban & Hated | 2 the 
— Wakers'of the Statute de Donis, &e. E 

kate all the Fauns df Elates'Tail. ' ; „ned 


—— — — li 
and tis fiiMficient it dy Mom Which ars of 
— — therefore Lirtlecon tells os 
not ew ren | 
Anh Ce 
u tit this Cale bo certainlp 
im they ſew what M tvay 
of the Body ol the Feoſfee z 
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no coram Domino Rege apud 
weſtn Ven hie in Curia Rob eu « 


5 in aliqua Curia Regis 

infra hoe regn' coram ali in & | 
dice vel aliquibus Judicibus per exhibica fuit apud London in Fe- 
Teſtimom teſtium viva ves id woch. 
hojuſmodi” Cutia produten a6 Coram Capitali Comiſſionar 
1 ' Z 2 


Cl EV = 
Re = 


4..ts.. 
* — — — 


"” Domini Regis de le Exciſe Sun 2&6 prejudigium-didti DowintRe 


dum formam ſtatuti in hujuſmodi gis in teventione ſua die le Excite 
caſu nuper editi & Proviſi ap- quod ſuit contra formam ſtatuti 
punctuat pet quendam Thomam in hu juſmodi ca ſu edit & pro- 


Rege quam pto ſeipſa & paupe - Commiſſionat & gubernator per 
ribus Parochiz Sancti Martini inſormationem i perebarur prout 
in campis in Com' Mid' ſequi - in & pet Leges Exciſe div iſebatut 


fur verſus cundem Roberium & appunctua batur ad quam qui- 
Breedon oſtenden qu ed dictus dem inſotmationem cotam pracd” 


Rob tus Breedon communis pan Comiſſionatr & gubernatoribus 
doxator inbaban & cuſtodien dictus Robertus Breedon poſtaa 


Commune cetvitiar' [Anglice a- 


Common Bxcwhouſe]-pro pan- 
doxan cerviſiam lupuiat & cer- 
viñum illupulat infra Limites & 
Juriſdictiones general'Qhcii de le 
Exciſe ſituate in Broadſtreet, Lon- 


don, videlicet, in Parochia Sancti 


Martini in Campis pred' abſque 


ſcilicer Tertio die Marti Anno 
Regni dicti Domini Regis nunc 
Octavo ibidem comperuit & Pla- 
citavit quod iple non ſuit Culpa- 


bilis de offenſa in dicta inſorma- 
. tione content' & exit ſuperi 


4bid' junct ſuit taliterque ſu 
inde cotam dicto Comilſionar 


ius dand notitiam deinde apud - &gubernatoribusrevention' dicti 


* — Officium de le Exciſe ſive 


Comiſſionariis aut gubernatoxi- 


bus præd' aulꝰ aliquibus corum 
infra Limites & Juriſdictiones 


ejuſdem in & circa 16 diem De- 


cembtis tunc ult' præterit uteba - ju 
tur [ Anglice did make uſe of 


& Cuſtodiebat privatum & con- 


celatum Repoſitorium [_ Anglice 
a pꝛivate and concealed Stoze- 


houſe] ſive Romeam [ Anglice 
Room] pro locan ¶ Anglice lay- 
ing] cerviſiam Lupulat [Anglice 
Beer] & cerviſiam Jliupular' 
L Angſice Ale] aut liquotem cer- 
viſiæ lncoctum [Anglice Tots] 
in Teſtis {Aoglice Casks] co- 
dem non exiſten tal quai ſuit 
aperre cogair' detect | Anglice 
diſcovered] ſive uſum ſuit An- 


glice made uſe of] in commu- 


ni uſual Cetviſiano ſuo L Anglice 
in his Bꝛewhoule] ad dampaum 


Domini Regis de le Exciſe proce! 
lum. fuir quod poſtea ſcil't eo 


dem Tertio die Martii Anno 


Octavo ſupradicto ibidem pred? 


Commilſionar' ac Gubernator' ad- 

dicavetunt eundem Robertum 
fore Culpabil de Præmiſſis ei per 
information prædꝰ ſuperius ob- 
ject a quo quidem Judicio & de- 
tetminatione ac pro relevio ha- 
ben in præmiſſis præd' Robertus 
Breedon poſtea ſcilicet 2.49 die 
Aprilis Anno Regni dicti Domi- 
ni Regis nunc Octavo ſecundum 
formam ſtatuti in hujuſmodi caſu 
nuper edit & provis appellavit 
ad Comiſſionar de le Appeales 
per leges & ſtatuta hujus Regni 
Angliæ in ,hujulmodi caſu ap- 
punctua & præd Thomas Gill 
qui tam pro Domino Rege quam 
pro ſeipſo & pauperibus Parochiz 
Sancti Martini in Campis prad' 


1 


50 de Oct Ango 8* ſupes 
dicto apud Weſim in Com Mid! 


coram Bodington 1 
& Challoner Armigeris Comiſſia- 


le A les xd bito ; 
nar' de Je Appeales præd de . Notæ [ Anglice Notes] 


1 Minbtæ [ Anglice Minutes! 


modo ad hoc ſecundum formam 


ſtatuti in hujuſmodi caſh edit & 
provis“ appunctuat ad proban 


piæd Robertum Qulpabilem de 
Præmiſſis in prad 


cificat* in evidentiis obtulirx 


quaſdem Notas L Anglice Notes] 


&- Minutas [[Anglice Minutes! 
Teſtimonĩi ¶Anglice of the Evi- 


dence] per I homam Everatd 
Johannem Booth & Henricum 
Caſebug tune & adhuc in plena 
vita exiſten & reſidenꝰ apud Ci- 


vitat London ptæd teſtes coram 


| 10 capituli Comiſſionar & 
bernatoribus Revention ſuper 


triationem præd exitus "Coram... 


iis dat tunc per quendam Edwac- 
dum Noell Ar Clericum pred 


Capital Comiſſionar abſqque Al- 


qua legali authoritate in riptis 
Se 7 licet idem Robestus 
Breedon adtunc & ibidem ptæd 
Comiſſionat de le Appeal 
gavit & objecit quad pad Notæ 
per rs in cvidentiis perlegi 
non debent' ac petiit quod ptæd 
Thomas Everard Johannes Booth 
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* tnformatione 


es alle - pea 


ſa ptædicta. 


& Henricus Caſeburt tunc & ad- 
huc ut r in vita 


Lock exiſten' ſuper facra* ſua coram 


iiflem Comilſiooar” de le & 
les adrunc adjudicaver quo: 


ut præfertur per eundem Ed- 
wardum Noell abſque Aid 


legali guthoritate cape 2 


tent i evidentiis contra leges & 


ſtatut hajus regni Angliæ ac 
ptæd Thomas Gill judicium fic 
ut praferrur-per Capital Comiſ- 


ſionar & Gubernator revention 
dicti Domini Regis de le Exciſc 
dat ſuper evidentiam ptæd' totis 
ſuis viribus procurare confirmari 


conatus & in dies Machinatus eſt 


in dicti Domini Regis nunc con- 
temptum & ipſius Roberti Bree- 
don damn ptæjuditium & grava- 
men mani ſeſtum 8 contra legem 


& cons? hujus Regni Anglia & 


hoc patat eſt verificare inde idem 


Rabertus Breedon Curiæ diicti 
Domini Regis de ptobibirione 


prafai' Comiſſionar de le. Ap- 


prohiben' iplos ne ipſi admittant 
notas ptæd in Exidentiis in cau- 


* 


les in hac parte dirigenda ad 


Breedun verſus Gill, qui tam, Oc. 
Pa Statute made Anno 12 Our. 4. Cap. 23. certain Impoli- 
tions are given to the King upon Beer and Ale, and other 
Liquors, ſot the encreaſing his Majeſty's Revenue; and the Forfei- 


rures and Offences within that Act, which are committed wichin 
the Limits of the Chief Office of Exciſe in London, are to be deter- 
. 
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_ aid that he appealed krom their Sentence to the Commimoners 


che King ore apr Pi Parr of them, or in cafe of au Appeal, rhen 


by the Commitlioners of A per for regularing char Duty. - 
nk: OW 2. An A Gina! A „ ee 


lectiag the (aid Duty, and the Abules therein; by which 
it was enacted, That no en et ſhalf fer ly dich any 
Brewing Veſſets withour Notice theteof given to the Office of 


Execiſe, bor weft ve or keep any private or yy Beer AK, Storehouſe, 


8 or other Place for the laying any Beet, Ale, or Worts in 
sk, ocker than which be uſed in His Com Bre whouſe, and 
which 277711 diſcovered er known, upon Pain ro ſorfeit 30 1. 
every Tan, Fat Back, Copper aud Cooler, ſet up and made ufc 
of Feet Be fuel Notice given as aforeſaid. an 
Nota: The Appellant is firſt © lay down the ſingle Baye 


Excife in the Hands of che Comitiiffioriers, and ro give Security 


to che Commitfioners. of Appeals for the Fine Forfeiture which was 


adjudged againſt him, if rhe Judgment ſhould be affirmed upon the 
5 1 likewife co p double Colts; but if teverſad, Ye | 
| 4 


loformer is to pay double Coſts, | 


init Brecdod th a9 tor 1 P2ohrbiti that the 
4 ws * when bn lau ts joined 2 1 5 . 
that it 9055 the tobe tried by the Evidince'of Witneſſes viva voce. 

not by Notes oz Wituites of their Tefffmojy. That art In 
tfon was erhiditev agatnit' him befoze the Commiſſioners 
the Dury of Exctle, tefting forth, That he was a Common 
er, and did keep a "patvate Sfohoduce without acquatnafing 
the ſac Commiloners therewith ; that he was kound Guilty, 


of Appeals, befoze tohomthe Inkozmer did produce, as Evidence, 
the inutes taken before the Tommilſioners of Excite, and 
the Witneffes who gave Evidence there were mil ative, e which 
Minutes were allowed as Evidence by the Commiftoners of 
Appeals, &c. And the Queffion non was, Cahether a PÞ2ohtbi- 
— ſhould be granted direfed to them not, to admit ſuch Evt- 
nce 2 
Thoſe who argued kor the Pyohibition infifeb, That ſuch 
Evidence befoze the Commiſſioners of Appeals was irregular, 
and that tt owght not to be allowey in any Court where the Pat 
maybe examined viva voce 
That the Mom of the Statute are penned, as tk on pitrpoſe 
to pꝛevent ſuch Þyoretdings ; fo2 after the Appeal ts to the 
Party xtttved, ach Anthouryo the Cormilſohers of Appeals to 
the fame, the Statute requires” then * 
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the Offender, and upon bis Appearance oz Contempt to exam ne 


the Fat, and npon-ÞP2of made either by Confeſſiorr of. the Par 


ty, 02 by the Oath. of one. oꝛ inoze Witnefſes-(which Dath,Twg. 
of them have. Power, to Adniiniſter) to give Sentence, and to 


= 


Iſſue out Warrants to levy the Foxfeitures, &c. 


So that the Statutehaving p2ovided in what Method the Com; 
miſſioners of Appeals ſhall. pzoceed, and having given them 
Power to adminiſter an Dath to the (Witneſſes, tis plain that 
Depolitions taken befoze the-Commiſſioners of Exciſe cannot 
be read as Evidence befoze them. 


* 


- 'Belides, the Reaſon of the Thing ſpeaks, that ſuch Depoſiti: 


ons cannot be given in Evidence there, becauſe the Statute hath 


not appointed any Officer to take ſuch Minutes, neither is their 


Clerk upon his Dath; and the Party tan have no Remedy agai 
him if he takes ſuch Minutes wong, no2 can he compel him 
to take. them Right; he cannot be compelled to put them in 
CUriting, what is done is to help his own Bemozy, and never 
ſigned by the Citneffſes till of late. 


This is a newDifence created by the Statute, and anew Pe- 


nalty impoſed, which muſt have been determined in the Courts 
of Common Law, if the Law-makers. had not ſhewed how the 
Pꝛoceedings ſhould be, and what Pat chould be made, (viz.) a 
Qoluntary Confellon, oꝛ Dath of one oz more Mitneiſles which 


the Commiſſioners of Appeals have Power to adminiſter. Now 


it would have been to very little Purpoſe to give them that 
Power, if they might as well anmit any foxmer Difpoſitiong 
to beread in Evidence, which indeed can be no Evidencebefoze 
the Commiſſioners of Extiſe theinſelves, and much lel be 
the Commiſſioners of appeals, fo2 they are to hear the 

oziginally, without any Regard to what hath been done by the 
Conmiſſioners of Excite. | 


The Commiſſioners of Appeals are direfed to pꝛoceen in a 
different Manner from the Common Law, by which Law all 


Examinations of Fai are to be made by Citnefles and a 
Jury. 'Tis true, a Jury fs not required in this Caſe, but Wit: 
nefſes are ſtill neceſſary to pzove the FaZ, and that upon Oath 


viva voce, and the tather becatiſe the | have to 
calling them. . 


In Attaints, the Witinefſes ate examined upon Oath de novo, 


though no other can be pꝛoduced but ſuch who gave Evidence in 
the dziginal Cauſe. | 


Do here the Witneſſes are eramihed by the Coinmifffoners ol 


Exciſe but on one Side, and Judgment is given by Default, 
therefoze the Party muſt have * to habe the Witn 1 — 
aaa 
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18. Eliz. Cap. 
3- | 


mined de novo upon the Appeal, eſpecially ſince the Cauſe is 
now befoꝛe another Jurispiition, which was created fo? the Bene⸗ 


fit of the Party, that he might have Juſtice done. 


_ Beſides, wherever an Ai o Parliament gives an Appeal, the 
Fat as well as the Law is always examined upon the Appeal. 9s 
fo2 Jnſtance, in the Caſe of Baſtardy, where Two. Juſtices have 
Power by the Statute 18 Eliz to make an Oer to charge the 
Parents fo2 the Baintenance of the Baſtard, from which Oꝛder 
they may appeal to the Seſſions, and there tis the conſtant 
Pꝛactice to examine the Fat again, and not to rely upon the 
Examination taken befoze the Two Juſtices. 3 

It cannot be objefed, that Oepoſitions, taken in inferio? 

ourts, are tranſmitted both to the Oelegates and to the 

:hancery, and read and allowed there without re-eramining- the 
Witneſſes ; fo2 this Caſe js not like the Pꝛoceedings in thoſe 
Courts where ſuch Oepoſitions may be read as Evidence, be- 
cauſe the Chancery isa Court by Preſcription and ancient Uſage, 
and there are Commiſſioners on both Sides to ſee Juſtice done; 


but a conſtant Uſage cannot be in this Caſe, fo2 tis a new 


created Jurisdickton. 


The Statute 42 Eliz: gives Authozity to Two Jultices of 
Peace to determine the Settlement of a pam Man likely to be 
chargeable to a Partſh; but there is an Appeal given to the 
Quarter-Seffions, but it was never known that the Seſſions was 
governed by anp Notes taken bythe Clerks of the Two Juſtices 
who made the oztginalOder. K 

The Commiſſioners of Bankrupts are appoined by a new Lam, 
but i Bankrupcy 92 not ſhould be the Queſtion at a Tryal at 
Law, the Depoſitions taken befoze ſerch Commiſſioners ſhall not 


be read as Evidence, but the Citnefſes ſhall be examincÞ again 


viva voce. 


2. The nert Queſtion will be, TUhether this Court will noty 
interpoſe, fince by the Statute the Judgment of the Commil⸗ 
ſioners of Appeals is to be final:? | | 3 

As to that Batter, the Gꝛievance of the Plafnttff begins at 
this Court of Appeals, who have p2oceeded in another Method 
than what is diref#ed by the Ack; and therefoze the Reme⸗ 


dy is pꝛoper in this Court, who are not deũred to determine the 


Cauſe, but -only to interpole where another Court uſeth any. 
extravagant Yethod in pꝛoceedung contrary to their Power. 
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Foꝛ this Court p2ohibits the Courts of Admiralty, and the 


Eccleſiaſtical Courts, even in ſuch Caſes where they have an 


- onginal Jurisvickton, if they either deny o2 delay Juffice. 


So in Suits fo2 Tythes, if any Thing ariſes concerning the 


Sounds of Pariſhes, oꝛ a Modus decimand!, they are pꝛohibited; fo 
where they deny the Por of a Thing by one Titneſs they will 
likewiſe be pꝛohibited, though this Court canngt determine the 
o2ziginal Cauſe, foz tis an Dppzeſſion which the Common Law 
will not alluom. WE 21> -. 
Do if the Spiritual Court ſhould refuſe to = a Copy of the 
Libel, this Court will grant a P2ohibition, Quoſque, &c. _ 
Do it à Juſtice of Peace refuſe to ſign the Rate for the Pooz, 
'N2 if a Cozponation will not choole Officers, tis uſual for B. R. 
to grant a Mandamus, fo2 this is fo2 the Pꝛeſervatton ot Oer 
and Government ; and fuch Proceedings are not to take any 
Thing from a pꝛoper Jufigdittion, but to hinder them from pꝛo⸗ 
Now though the Statute doth ſay, That the Judgment of the 
Conmſſioners of Appeals ſhall be final, and though the Commit: 
ſioners of Exciſe had a Jurisditton of the Subjeit Batter, yet 
ECV 
: le Fat to do e to the Party ſnjur bo 
9s if the Commiſſioners of grell ſhould examine lienetleg, 
but not upon Dath, and give Sentence which is corfiened upon 
Appeal; this Court would reverſe that Sentence, though 
— 2 — that the Judgment ol the Commiſſioners of App! 


E contra, | SE + Ke | 
Thoſe who argiied on the other Side ſaid, That where a Juril 
vittion- is created 5 — of Parliament which gives an Appeal, 
that muſt be the {aſt 
command them to execute their Power, but cannot retom their 
Judgment. | | 


Yelv. 93. 


Cro. Car. 
333. 


t, and in ſuch Caſe this Court may 


This Statute gives the Commiſſioners of Appeals Power ta 
eramine Witnefles, but leaves the Bethod of ſuch Examination | 


to themſelves. _ RL? . 
- _ Nowthe Nature ok an Appeal is, That the Court, from who 
- Sentence tis bzought, hath done Inuktee to the Party. 
therefore tis very reaſonable that the Superioz Court ſhould 
know upon what Sꝛounds they pꝛoceeded below: which cannot be 
done moze effetually,than by reading theſevery D which 
were taken there, | The 


* 


1 
"In —_ 11 


— 


276 


Term. S. Mich. 8 W. 3. 


02 not. 


* 


The Caſe now befoze the Court is not by Regſoh of any 


Complaint that ſome of the Witnefſes were not examined, oz 


that the Commiſſioners of Exciſe refuſed to take their Depoſi- 


tions, and examined only one Side, fo2 in ſuch Caſes it had been 


P2oper to make Application to this Court, but tts to re-eta- 


mine the ſame Witneſſes ; and to what Purpoſe ſhould that be, 
unleſs to deny hat they have already (wozn, which would be to 


introduce Perjury. 


Beſides, it would tend to male the Court of Appeals an ozigi- 


nal Jurigdiftion, which is contrary to the very Nature and Intent 
of Appeals, fo2 thole Commiſſioners are not to admit any new 
- Evidence, they muſt take the Cate as it was befoze the Com- 


miſtoners of Exile, and judge whether they have dune Bight 


To ſay, that Omders and Decrees made by Commitſioners of 


Charitable Ales, upon Depolittons taken befoze them, ſhall not 


be confirmed by the Court of Chancery upon-reading thoſe De- 


. poſitions, is not applicable to this Caſe, 'Tis true, the Matter 
muſt be re-examined there, becauſe the Statute gives that Court 
Juris didion in thoſe Caſes, foz it requires ſuch Oꝛders and De- 
_.crees to be certified into 
—— — within uch Times as ſhall be limitted in their 


that Court, under the Seals of the 


and then the Chancelloz is to take ſuch Over fo2 


the due Execution thereof as heſhall think fit. 


Neither can the Pꝛadtice of the Juſtices of Peace in the Sef- 


ions upon Appeals rule this Caſe, fo2 they have a Diſcrettonary 


Power to examine the Titnefſes again viva voce, 02 take ſuch 
1 ns as have been made by thoſe of the Jnferio2 Juril⸗ 
n .*_ ; | 
Noz is this Cale like thoſe where Pꝛohlbitions have been 
granted to Eccleſiaſtical Courts, becauſe by bꝛinging the Appeal, 
you admit the Jurigditon of thoſe Courts. 


As fo2 thoſe P2ohibitions to Spiritual Courts, where they de- 


ny the Pꝛoot᷑ of any Payment by one Witneſs, it ſeems to be very 
unreaſonable when they have an Dxiginal Juris diction of the Cauſe, 


that they ſhould not pꝛoceed in their own Methods. 


'Tis true, the Statute doth empower them to examine 


_ Witnefſes upon Oath, but doth not ſay, whether it all be in 
Uriting oz not. Now if the Commiſſeoners of Exciſe cauſe 


ſuch Depoſitions to be mitten which have been taken befoze 


.them, and tranſmit them to the Commiſſioners of Appeals, that 


is an Examination upon Dath. 
5 'Tts 
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"Tis much better fo2 the Party bümlelk, that the Depolitions 
tould be in (Writing ;-fo2 if a CUlitneſs ſhould die befozehe can 


bzing an Appeal, he may have the Benefit of ſuch Depoſitions | 


to be read. in Evidence fo2 him, as well as againſt hm. 

Laſtly, Che Pꝛoceedings upon the Statutes ag ainſt Bank: 
rupts, cannot be objefed to this Purpoſe, becauſe ſuch JPzoceed- 
ings in Jnferio2 Courts are not conclyſive ; but when Adiongare 
bought in this Court, they muſt be vetermined ac coding to the 
conſtant Method uſed there. 

Beth er doth B. R ſend Mandatoꝛp Writs to others to dircit 
them hat Judgnient to give, but to commany them to p2oceed 
accoꝛding to Juſtice, Nowthe Commiſſioners of. Appeals have 
pꝛoteeded, and gave Judgment in this Caſe accozding to ſuch 
Evidence as was given below, and tis in their Power whether 
they w ll have the Dath in Writing gz not; a it bath been the 
92 Pꝛatlice ta have it in WMriting. 

It muſt be a FH 5 110 this At hath lettlen tia Courſe of 
Pꝛoteeding in th it 
and where no ſuch Tryals are, the Fait is alwaps 
by Depoſitions in Writing :, as in Chancery,  thers are Caſes ot 
Je igheſt Nature try d by the Oaths or Witneſs, upon wiit- 

epoſitions taken befoze an Examiner in GO 


1 Sun. The Common Latb doth nut require, E 
ſhall be examined viva voce, but where the Crpal is byJury- 
Thele Depolitions were taken in — — where the Evidence 
ts enter, and when that is done, the Party hath nothing to da, 
but'to appeal from an Jnjury, to * donę by an Inke; 
rio Court; and tis very kat to tranimit that Evidence which 
men bee them, and upon which: they gave their Judg- 
*Cls true, they would habe the Contmilſioners-of Appeals 
tty the Cauſe de novo, which. is contrary to the dery Nature 
ok an Appeal. This Statute viregs, that the — 
ſhall pꝛoteed by the Dath of Witneſſes, oz the Confefllon of the 


; g 2 


8 and the laſt Reſozt is in theCommiſſſoners.of Appeals, x 


not medvle w.th what is out gf their Jurtsdicton; which 
5 rothe DA of the Courſe and Pethoy 
zoceedings. 
The Caſe of Shotter and Friend, which. was lately avjudged in 
B. R. comes near this Caſe, fo2 there-aPwhibition was granted 
to the Couſiſtory Court of the 8 
becauſe they rekuled to alla the Pꝛoot of a Payment of a Lagacy 
by one Tlitnels. 


m But 


bath only — Tryals by Jury; 
determined 


iſhop of Winton after: Sentence, 
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8 — eee Ectielicftica 

ere — E — ug 3 as is. _—— 

ommon 02 whi eaſons g was done at thi 
Time: But after; -upont farther 9 


way granted, Quoad, . 


was iT Emoran' quod li- 
| ' as ſeilicet Ter- 
bd Sancti Mich'is ultimo præ- 
tetito dotam Domino Nege nunc 
& nuper Domina Regina N 
apud Weſthy: wenit G 

Crumwell Samuelem 


Id- 


nem Grunſdale/ Adminiſtratörem 
omdium Sc ſiagulorum Bonot 


ſuer Rogeri Urlwyn nuper de 
Iver : 1 hes in Com Burks 
Yeoman deſunct alias ditt Ro- 


2 30f Iver Alias Ever in 
the County of Buckingham, 


om obiit inte 've 


| Mar'/ Ute, de 


Placiro/ debiri”8& ſunr pleg de libris per hæe verba in Qua bs 
Johannes Doe & libris ſolven' cidem G 
quider-Billa cum inde 


ros ſeilicet 
Rictcas' Nos s 


| he Mareſ 


Se Regina exifter! dePlacito 
reddat'ei Nl e bras cga- 
a ge 
juite detinet 


'Atroin' ſuum 8& protulic” | 
lije in Curia runc ibidem quan- 
dum Billam ſbam verſus Johan- 


—— 


. * | 


i wh 


EDT. 25 Enunial + 64h 


ä * 


Pom 
Dominæ Reg ins cofam TR 


lis Monerz Angliæ quas As in · 


9 c0 videlicet 
quod cum $ in vita 
ſua ſei licet primo die Julii Anno 
Domini Willielmo Sexcenteſimo 


Sepruageſimo quarto apud Pa- 


roch Sent Clementis Dacorum 


in Oom Midd" przd* per quod- 


& Catallot Ju Creditor quæ dam ſetiptum ＋ obligarorium 


Sigillo ipſius Rogeri in vita ſua 
1 — Curizque dicti Domini 

8 & Dominz” Regine nunc 
hie Chu dat eſt eiſdem 
die 8e 1 ng ſüpradlicto cognovit 
ſe Teneci & firmiter obligari Præ- 
fat Gcorgio in præd quadraginta 


coxgio 


requiſir eſſer_prad* ta- 


ſoquirur in hee verba, 7 Mad! men Rogerus in vita ſua & prad' 


#,*Geor 
_ de Johanne Gt unſdale Admini- 
ſtratotr mmm & ſinguldr 30- 
vor & Cual Jur Mee, 

per de Iver alias Ever in Com. 
Bucks, Namn, deſusck' alias 
dict Roger Urlwyn, of Tyer ali- 
as Ever in the County ok Buck- 
lar” ur er obiit in- 
reſtart” ut dicitur in rr 

8 


2 


= Tae eidem 
io nondum ſol verunt nec 


-contradixerunt & Johannes 
adhur contradicit 8 inſuſte deti- 


net ad dampnum ipfius I 


gius Gramwell queritur 1 Ae ipſius Rogeri mor- 


epius requiſir, Sec. 


alter” ſolvit "Fd illas ei 
prod Rogen device (ou & pred 
ohannes poſt ipſius Roperi mor- 
tem badge ſolvers omnind 


4 — 2 — 


8 


*, We 


Term 8. "Mich. 8 8 Wig. 


Me l 2 


E 


_ librarum & inde produ- 
tic ſectam, &c. 2 


Et modo ad hune diem ſcil'c 


diem Mercurii prox' poſt Oltad' 
Sancti Hillarii iſto coder Termi- 
no uſque quem diem ptæd Johan- 
nes habute licent? ad Billam 
præd inter e tunc ad 
reſponden '&c, ante quem diem 
ptæd Domina Regina Maria diem 
ſuum claùſit ettremum cotam 
di o Domino Rege apud Weltm' 
venic tam præd Georgius per 
Arcorn' ſuum præd quam præcd 
Johannes pet FRobetium drone 
Actorn* ſuum & idem Johannes 
defer” vim & injuriam quands, 
| bee. &c dicit —_ debito 
* virtute- {ci gatoti 
' 'orieribti non deber ores 
cit "quod ſep ſeriptum 'obligatorſiti 
d non eft- fuctum pred“ RS. 
i Urlwyn 323 
uper patriam Geor 
inde ſimiliter, &.. Ideo — 
inde jurat* cotam Domino R 
apud Weſtm die Mereurii or 
poſt Quiaden' Paſcha & qui nee, 
Ac. ad recog”, Ke. quia tam, 


&c. idem dies datus eſt pattibus 


pred* ibidem, &e. tonti- 
nuatur inde Pr inter partes 
przd' de Placito præd per Jur 
poſic inde inter eas in reſpectt 
coram Dom Rege apud Weltih' 
uſque diem Veneris in Craſtno 
Aleenſiouis Domini piſi dilect' St 
fidelis Domini Regis Johannes 
Holt miles Capital FJaliar dit 
Domini Regis ad Placita in Cu- 
ria ipſius Domini Regis corditi 
— —— tenen 1 Prius die 


— apud e 


Jut“ 


Magna Aula Piseitor ibidem 2 
ſormam ſtatuti, 35 ven pro de- 

ſectu Jur, &c. ad quem quidem 
diem coram quo, &. miſit hit 
recordum ſuum coram eo habit 
in hæc verba, l. pöſtea die & 


loco infra content” coram Johidrine 


Holt mil Gapiral* Juſtiriat Do* 
mint Regis ad Placita in Ouria 
ipſius Domini Regis coram ipſo 
ege tenen — affociar' ſibi 
ee generof&” per for- 


am ſtatuei, &c. ver uifra no- 
wider Georgius Crumwall;- pet | 


Arrornꝰ ſũum inftdcontenc” & iu- 
ſraſeript Johannes Gtunſdale li- 
ect ſo exaRt” don ven 
ſed ſedi deo Jor' unde 
inſta ſit mentio capiatu vetſus 
eum pet dealt & Jur' Jura it 
exact" quiden'eorum: videl'e Ju 
vobuyi:Partheridge" de 'Paroty' 
Sancti Egidii l Campis, 86 
—— * in _—_ Alla ſur* > 
quia" refid! juratar 
dem jut non verunt Ided 
——— mon kein prædꝰ Vie! 
Com,“ inftaſctipe” ad "hoe 
electꝰ ad tequiſitionem 
Crum well ac per A 
datum Capital“ Juſtifiarii 
de no 


aruy 
minaPancllo in 0 aMlantue 
— e edit R 
nu 
v a& Jur fic . 'nbvo- 
videlibet Johannes Caine 


ui ad veritatem 
— 
98 im 

— — 
dꝭeunt ſuper Satramentum ſuum 
quod gusdam Rogetus Urlin 
5 


liter venerunt 
de infracen 


en 


mothed# Thornbury exact ſinil- 


inteſtat. 


= \ \ = - 9 49 Ty | 
P ²˙.m ² ůu ico. 
bo C— I? 21 


6— — H. «... 


2*ü»ͤ » 


280 


"Ter. S. Mach. W. POE 9 85 
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ton, 


£  joceſtar' — Johannis Grunſdale 


in Vita ſua ſimul cum 1 
Anna Urlin Ur. præfaf Ro- 
geri ſignaverunt & ſigillaverunt 
ac uterque eorum A & ſigil- 
lavit & ut ſact ſuum deliberave- 
bone & uterque corum delibera- 

faro Georgio Crumwell 

am ſeriptum in ſorma ſcrip- 


1 quod quidem ſetip- 


tum ſequitur in bæc vei bs, 


ſſ Noyetint eee ee, 
tes nos, Rogerum Urlin, 


Anne my Wife, of (rer. — 


Ever in the County of Bucking- 
ham, —· 1 enen & firmj+ 


ING rund 
quadzants, L 


Executori 
Ee . 
2 — 


| nes mere Fr $i- 


mes Ggillar' dat prime die 
Anne Regni Regis Caroli 
i Milleſimo 


chis Ob- — — 8 & unc aſſidunt 


4 
2 
Ly 
1 
£ 


z 
7 
J 

E 


FH 


well in 


142 


ra tione i 


Twenty Fifth of. December next 
enſuing the Date-hereof, at gz 


in — —ę— 


George Crumwell in 


aboveſaty 
Sunbury, that then this pꝛeſent 
Dbligation wall be voin, and of 
no Effex, 03.clle to: remain in 


full Foꝛte an Uertue,. 
Roger Url n. 


d X g 


8 


Prout per eundem ſeriptum 
liquer & apparer hag utrum 
ſuper totam materiam prad' per 
Jur' pred: modo & ſotma com- 
6 ' (criprum. e præd in 


niz be & 6 per wa mat 


ipſos jura tores in 
pros compen ny videbitur on 
ic quod præd in Nacy 


ipt ſpecificar' ſic 
ſactum Rogeri Urlwyn inteſtati 
tune idem Juratotes dicunt ſu- 
ſacrum ſuum quod pred 
ptum eſt factum — 9 — 


or th 1 A 
fraſeri & ia 
ſua 3 — Yo ay — 
bac parte appo it ad duode- 


in 
George cim denat & promis & Cuſta- 


Gruanvell, rene Se bun Lal vt ſale” Shar 
tos, Anninbtrators,..02-. totam materiam pred pot 
ſigus, the Dum ok juratores in forma ptied compert 


4 
15 


4 


Shil- videbitur Cutie hie — cad 
Cs a. Rim. — 


Roger Gt c. e 


rations inſraſcri incat - 
| ſs cum pee "Roger, Uihayn 


— 


— — —_ 


iidem Juratores dicunt ſu nondum adviſatur Dies * FR 
ſiacrum ſuum quod ſeriptum 4 pattibus prazdcoranm Domino 
non eſt ſactum præd Rogeri Rege 145 ER, 188 Dien | 
Urlwin prout præd' Johannes — 3 = 
Grunſdale interius e al- de judicio ſuo 0 & 9 hs * ond = 
legevir ſed quia Curia dicti Do- miſſa illa audien eo quod Cans  - 
mini Regis nunc hie de judicio dicti Domini ed nunc bis ny i 
P de nondam, aa 1 


5  Erimvel verſus Saane. 1 
\EBT upon a Bond. fo2 401. bought againſt the De- "> i 


— 4 


F — 


TT 


WI, W 
2 — 


_ - 9 + 
—_ - "C— 2 80, 
FP i o = 


fendant as Executoꝛ of — Urlwyn. The Plaintiff've- 
ed, That Roger Urlwyn alias Urlin, 1 July 1674 n be a 
certain TUriting obligatozp ſealed by him, c. become bound to 8 


Ieh Plaintiff in 40 1. by theſe 3 7595 (via) 4 Quadrants | = ; 

en Non el Packen picaves, thei doeh ene e Sent 3 
Uerdit, (viz.) They find that Roger Urlin diu gn, ſeal; and : f 
delſver to the Plaintiff a certainCUriting follow ng, Noveriar, &c. 5 
nos Rogerum Urlia, &c. teneri & fir mite obligari 1 Ccumwell 3 


HOW pred' Mid, de viginti in dan e bels & c. dat primo 

Die Julii Anno Regni Regis Caroli ſecundi, 1674. they nnd the Con ⸗ 
dition of the Oils igation was foꝛ Payment of 20 l. 12 . that it | 
as ſigned with the Bark of:Roger;Urclwyn. ..-." - 

The Queſtion was, TUhether the Bond mum bp the Jury 

will warrant that (et forth in-this Declaration -?. 

Thoſe who. arguen fo it-inſiffed, That this was a geod De- n 2 
clatation, and a god Gerdi. Thep agreed, That it the Con- _— 
dition Had been collateral, there might have been tome Difficulty | = 
to find gut the Meaning of theſe oz in the Bond: But | Ty 
here the Bond and-Condition make/onefntire: Dbiigation,. and 
the. 4 e ſhall. be rejesen as Suvhluſage ; fo2 it kan habe no 
Dignification here, becauſe tis not accomwing to the Condition. 

4 ſo, then Quadrants muſt de tauen to de the om to lig 0 
G00 

; ugh tis an 4 
Cow, yet the Bond is gd. 4 , 
© As foz Jnitauce, a Pan was bound.in Seſſanra foz Sexaginta * ol "ray 
Libris, and the Bond mas held gam d if a Man is bound in 288. en 
e & quinquaginti-Libris, this is god fag 750 1, though rae 1 
Hob. 11 
fucha & — not ond RO 22700 ry fo've bounty in „ Rol, Ab. 


CE? 147. : | 


WH a . 
43 
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1 Brownl. 
110. Yelv. 
193. idem. 


2 Cro. 136. 
2 Roll. Abr. 
706. Stiles 


314. 


2 Rep. 5. 


—_— 
20 a <0 War - 
& 


Pear of the Lo oz ot the King, 


IIS 


"+, But 5 Secund and mode difficult Point was concerning 
the Date of this Botib, which ſeemed impallible; fo2 the Year 
bf the Lom was applied to the Yeat of the King's Reign, 
And as to that, there was a Cale Anno 8 Jac. which was re. 
lied on koꝛ this Purpoſe,(viz.) The Bond was full of faiſe | 
and trantcriben by Juſtice Yelverron, who was Council to; the 
lathtiff; it was dated, Tres viginti Die Octobtis, Anno Regui Regi - 
nz Domini noſtti Jacobi, Dei Gratia Angliæ, Scotiz, &c. de Scotiæ, 
ſexto, de Anglia quardegeſimo ſecundo, 1608. and upon Demur- 
rer the Plaintiſf had Javgment; fo2 in that Taſe, the Parties 
to the Bond, and the Sum in which the Obligoz was bound, 
was ſufficiently erpzefſed; and though there was no ſuch Pear 
ag the 42d Peat of that King's Reign over England, og the 6th 
of Scotland, that was not held material, becauſe a Ban map 
ſuggeſt a Date where there is nd Date at all, i the Deed is 
gion, fo the Defendant muſt anſwer that, and not the Date, 
The Law was held to be ſo Anno 21 Ed. 4. 
of Debt was bedught on a Bond, in 
clared fo; ſo much Flemilh -Bonep, am ſhewed that the Bond 
was dated 8 Die Decembeis Anno 78, without Caying 


—__ 


Anno Lt This was beid to be a 
Platntiff. might declare of what Dat 
delivered, and ſay Primo delibetat on ſuch a Dap. 1 
So where Debt was bzought on a Bond vated 15 Novem- 
bris 25 Eliz. and upon Non eſt factum pleaved, the Jury found 
that the Bond was dated 15 Novembris Anno 23 Eliz. but not 
ſeated till 18 Novembris 26 Eliz. and the Court was 
of Opinton, Chat the Gerdi was well found fo2 the Plaintiff; 
becauſe upon this general Jſle c appeared to be the Defen- 
vant's Deed, though there was a Uariance in the Date ok 
the Bond it ſetf upon Which the Plaintiff had veclared. 
So it was held in Goddard's Caſe, that the Date was not 
any Part of the Subſtance vt the Deen (viz.) That Cale was 
thus; Goddard as Adminifratoz bought un Alﬀtion-of Debt up⸗ 
on a Bond again the Detendant, which was made to his Jn- 
en and dated 4 Aprilis 24 Eliz. | | 
he Defendant pleaded, That the Juteltate died before the 
Date of that Bond, and concluded his Plea, That the Tri- 
ting Non eſt factum, &c. The Jury found that the Defenvant 
did deliver it ag his Deed the zoth of July in the Pear before, 
at which Time the Jateſfate was ung, and they found the 


Bond in hae Verba, but that he died befoze the Date in April, 


yet 


Teri. 8. Mich. W. 1 
| — | #02 thounhiis Wiaviag be 
yer the Plainei had Iuvginent Foz thounh/ id leading be 
Aa TER pes 

2 ſhall not conclude the Aut; tu nd it. 
E con 


e ae ah apr 
nta; 
god, the 1 


Bonds of this Nature 8 ate been adjudged 
which denote either Tens 02 Hundeeds are plain and c 
As to the Cafe of Parry and Dale in my Lo 
he hath. repozted it different from all the Reporters 
Time; ko2 it was, Noverint univerſi per praſentes nos, ce. 
ri, &c. in quinquegintis Libris; this was adjudged againf> 
laintiff'in this Court, becauſe Quinquegintis wag not a. Latin 
— 'Tis true, yon aTarit of Erro ought in the Exche- 
tells us, That molt of the Judges were of 


_———_— — * 


in Gentis, — Fo Moon] 
Croke tells us, That it mas in quem- , ©, 146. 
Yelverton ſays,' Jt was in qui Yelv. 95. 


| Judgment was given fo2 the Defendant, becauſe: Qui mque 02 46. 
: r was an inſenſile Wow by which a an coul 


the Seprua fox Septingentis 
6 Cale fon Fe is Part ofa Jood Cro. ki. 


be taken fo Scicenta, fo2 there is vel. 105. 


reported if ts be rr yet . 


been Sexiginr 02 Seri ingint foz Sexaginta 
| thoſe Clozds have an the ſame Jntend- Stiles 241, 
| inta is right; but Quadragent fog Quadraginca 7; _ 
is wong, and ſa is Octigent f Octoginta. Bob. 3 
Cellanra inftead af Scxaginra Libris has been held gad, \becauſe C 408 
it was an Italian Bond, and not intended to be put into Latin. Hob. 19 


2 Cro. ot 


the lame Sigutkication. 


- 


my Lom Rolls, in quinquegentis Libris: And pet 2 Roll. Abr. 


beaten hy of Gery-atid Davis; 2 Roll. Abr. 


Do is Octogeſimo Libris a god Dann 90 J. fog it hath 3 Abr 
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But the Mom Quadrans in this Caſe is inſenſible, there s 
no ſuch Latin Wozd, and ſo the Defendant is bound in no Sum 
at all ; and if ſo, the Plaintiff cannot have Judgment upon 
this Declaration, and QUerdii# either as to the Sum, fo2 that 
is * noꝛ in what Pear the Bond was made. And as 


2. The Uartance between the Date of the Bond as found by 
the Jury, and the Date in the Bond on which the Plaintiff de⸗ 
clared, is very material; fo2 the Date in the Declaration is 
Part of the Deſcription of the Bond it ſelf, and by ſaying Cu- 
jus dat eſt eiſdem Die & Anno, the Plaintiff hath tied himſelf to 
— 4 very Date, and therefoze tis neceſary that ſhould be 


It cannot be denied, That it he had declared on a Bond 
geren dat ſuch a Day, and the Bond had been found to be of 
another Day, that had been void. Now this is to the ſame 
Suh, {02 re can be no Difference between geren dat and cu- 
jus dat eit „&c. | . 141 * 

The Date of the Deed which the Plaintiff hath tet forth in 
his Declaration, is the only Thing which can-entitle him to an 
Action; and if the Date of the Bond found! varies from that 
Date, then there is no ſuch Bond as that upon which he had de⸗ 


Cr Eliz. It a Man makes a Feoffinent'in Fee dated 10® Seprembris, 
605. and the Feoffee reciting: that a Feoffment was made to him 
11 Septembris, gave Authozity to another to receive Livery and 
Seiſin fo2 him, ſecundum formam Chartæ. This was held a void 
Feolfment, becauſe the Marrant to receive Livery is by a Let- 
ter of Attozney, which gave him Power to take it ſecundum for- 
mam Chant, dated 117 Septembris, when in Truth the Feolf⸗ 
ment was made the Day befoze ; ſo there being no Feoffment 
made on that Day, by Conſequence he could not have any 
CUarrant to receive Livery ſecundum ſormam ·Chartæ, dated the 
11th Day; therefoze it was held void. N 
- As to Goddard's Cafe, That cannot be urged as an Authoaity 
againſt the:Defendant, becauſe the Jury did find the Date of the 
Bond to be accowing as the Plaintiff had declared: Fo? in Truth, 
the Bond was dated 4 Aprilis 24 Eliz. and the Plaintiff veclar- 
ed upon a Bond ok that Date, and the Jury found it in hæc 
Verba, though the Delivery was befoze. (viz.) in the Life-time 
ok the Plaintiff's Jnteſfate ; but here the Jury have found the 
te of a Bond, which differs from that upon which tfe 
{aintiff declared, ſo not like this Caſe. : 
3 2 1 
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N 


verton on the other Side, though the Pear ok the King was 
miſtaken, as in this Cale, pet the Pear ok the Loꝛd 1608 was 
right; which was the true Reaſon that prevailed with Juſtice 
Croke to give Judgment fo2 the Plaintiff. ' 

In Lane and Plegdal!'s Caſe, repozted in 2 Cro. the Derid. 
tion was general ; but in all theſe Cales, the Jury found it to 
be the Deed of the Defendant, though dated at another Time 
but here they have not found it fo be his Deen, but that he 
ſealed quoddam ſerſptum, and ſo leaves it to the Court to judge 
whether it was the ſame Deed upon which the Plaintiff had de⸗ 
tlared; ſo that if there is any'Uartance between the finding of 

the Jury, and the Declaration of the TR, "oy _ can: 
not judge! it to be the lame Bond. 


Curia, The Court held the Date micht Cale to be ins 
pofible, ſo 'tis a void Date. Che Plaintiſf hach declared up 
on a Bond cujus dat eſt, ſuch u Day and the Jury find 
Bond to be of an impoſlible Date, ſo that the Bond fotnd 


the Qerdiit cannot be the ſame upon which'the Plalntick han de-. 


c lared; and upon this eren they N naw againt rde Plain: 
kiff: But Ad jour en e emol 
£07244) 7 TRENT. in U 7 230 


Lyndſey verſus Sir Thomas Clerks... 


1 ne: there was a Uervia'toz the Plamed in f R 
and a Crit of Erro2 bought in the Poute or 1 A 
Motion was afterwards made koz the Diteckton of the Courez 
whether a Capiaturſhall be awarden againſt the Detendant? Aubich 
1s uſually done ex-Officio, fo; a Fine to the Wing fo? a Beach 
of rhe Peace: But now by a late Statute tis unten, That 
no Capids pro fine ſhali be pꝛoſtruten againf the Oerenvant, ei. 


ther in Treſpaſs, Efettment, Alſault, oz falle Impulonment; in | 


lieu whereof, the Plaintilf is to pay the pwper:Officer upon ſign- 
ing the Judgment Six Shillings and Eight Pence over and above 
the Uſual Fees; ſo that now it will be Erroz to —— 'Capias 
awarded, fince the Ac pzohibits its Execution \byzr 

the Fine: Therefoze the Court was of Opinion, that the 


eee matten eee einen ee 
29.9 WW g 5 13 5 n een 
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In Dodſon and Key's Caſe, which was objecten out of Vel- vel. 193. 


2 Cro. 136: 
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5 | | Nickel mY 


N 15955 Aſault, und faile Jmpriſoniment, the er 
De lared, that the Defendant primo Die Februarii Anno Regni 
mint noſis” Willielmi- Terri nunc Regis Aogliz, &c. tavo, 
Vie Armis, & r. 
| Apen Mot Gufity pleaded, the Plaintiff had a Uervia, and 
the Poſtea being ſtayen, the Queſtion was, TAhether the Plain. 
_ tif ſhoum have his Judgment ? Fox the Declaration was of Eaſter 
Term lat, and he had declared of a Treſpa(s-on the firſt-Day 
of Febroaty 8 Will. which Time was not yet come. 
It was argued fo2 the Judgment, That an im 


pollible Time 
is no Time. at all, and that this Miſtane ſhall be helped by the 
Uerdif, that che Plaintiff c ouſd never have had a Aer dict, unleſs the 
Treſpais' hay bern proved to have been vone-befoze the Bill filed, 
Os otra many Lv 2 atter dhe Anton 


1 Cro, 626. 


are it nuf cortaſniy'be mcng te give a Judgment 
i, 'whſcpupon 4h. Fare bf the Veg Wpeaos 0 bo (npor- 
* of alledging « Place-veuot be 
Kr a Uerdit, 3 Cate in e 

racy bzought againſt Two, letting fozth, That they were joint 
a4 n divno the where: Th 
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— Judgruent but it was reverſed i the Eachequer 
Chamber fo2 that-very Reaſon. 

Now if want of . ce 6 Place is ot detped ater a ee 
| R be given why want of Time ſhould. 


Chat an tmpolithle Cine in ue Mime: 
— pony 6 rey en png 


irs 


befow 
this to 
allowed. 


ion bought, Which is: 


dane Here ; fog tu make 
8 Will, man 


er rar 


Cara. There W 
the n A the Time is but a-Circumſtaaceof a Thing; 
done; fo2 when by a Traverle tis made Part ot the Jſſue, 
W n 


n! D m 


25 | ke fs Len. ans 


Pee ee een 3 
Common Law any. apon-the Statute a abb, Wm — _ 
the Murder ok one James Wells ;-which-Indiament being teien u. 
foze the Chief Juffice, the Jury gave a Special Uervit to this 
Effet, (viz.) That befo2e the ſaid Fat committed, (viz.) the 15th 
of June 1696. the Defendant te the ſald James W 
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ſerve him as a Gardiner, een d # Weir Mins whe he 


Kitchin, din ſend to the ſaid Wells to deliver the Rey ok the 
Garden to the Dekendant, which he refuſed to lend. That one 
Henry Phillips who was the Perſon ſent fo demand the Rey, re: 


turned and told the Dekendant, that Wells refnſed to deliver it. 


Stiles 467. 


That the Defendant immediately went into another Rom and 
fetch d his Sword any came to the ſaid Wells, and expoſfulated 
with him about the Delivery of the Key £ That the ſaid Wells told 
the Defendant, he might have it if he would; thereupon the ſaid 
Defendant ffruck him on the Þead with his Swozd, and Wells 
having a Snead. of a Sithe in his Hand, ffruck at the Deken⸗ 
dant, but the Foꝛce ot the intended Blow was pꝛevented by the 
Wrack in the Kitchin in which the Sithe ſtuck : That aftcr- 
wards the ſaid Wells thꝛuſt at the Defendant ſeveral Times, and 
thereupon the Defendant killen him with the Swozv. And whe: 
ther this was Murder o2 not was the Queſtfon. - 

The Defendant being at Bar, Deſired that Sir Bartholomew 
Shower and Mz. Eyre might be his Council, which was granted; 
D ns afligned by the Court to'be of Council toꝛ 

e King. | 

Then they moved that he might be bailed, being a Gentleman 
of Quality; which was denied by the Court; bs t was in Buck- 
ner's Cale: The Chief! Juſtice affirming,” That the Court 


could not bail in oaths 4 a bis 
Clergy allowed, Ws Ki 


In Hillary Term uert; u was argued 10 the 1 That 
this was Murder, and that ko: Two Reaſons, though tyere 
was no erpzeſs Malice found: | 


I. Hera the Defendant was doing an uniavul dn when 


the Death of the Party un enſue. 5 


10 84. 


2. Che Deceaſed was killed without any Prodocatient.” am 
in both theſe Caſes the Law doth imply Palice, 


1. The Defendant was voting an unlawful At, which was, in 
copretting his Servant with a Swowd dzawn, a very impzoper 
Inſtrument: fo2 that Purpoſe ; and Death thereupon enſuing, 
the Law will imply Malice from the Mature Oe ng 
umts 9 4 90 


2a I, n 
* * 
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, 


. 


Term. S. Mich. 8 W. 3. 


hath a Property, anda Pan is killed; Thrs is Murder, becanfe 
the Att was unlawful. © FF 
= no Malice in thoſe Caſes either againf the 
the Defendants were lot acqraintey with 
x unlawful, the Law couples the Event 


had fame ll 


gel 


„was the Reſoluti 


"Tm Mich. 8 W. 51 


11 H. 7. 23. 


Piacito 14. 


Md. 277, 


that Time doing an unla 
which 


; then he tied hit with a 4 Rope to a 
truck bath the Boy aud the bag, Which runn 
Boy thus tied bzoke his Shoulder, and thereupon he 
[y died, 'This was adjudged T Per ; though Hollow 


Fe ta kill the Pop; 


Reſiſtance, . by one he na Authanty to 1 digit 


anner; and though the 
= At in jarring i ite 


1 ws 


wful Gs himſelf: And this — Hol 


as ama} wy ge 


had ng 


that 
Perſon thus killen was doing a un⸗ 


ougbs,.. the Law inipties that Malice 
Bealon of that Judgmen 


being killed without ma 


5. when Figeux, Cher 
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Iges,. when the Danes 


between them at 
Pero 


101 ng; and ſuch 
Malice, my Lom Coke tells us, is the compaſling to kill, wound, 
07 beata nother ſedato Animo : Do that if there is any» Dc- 
caſion of peat oꝛ Quarrel among Hen, and they immediately 
fetch their Swozds and go into the Fieldeo fight and one is killed; 
5 
the 0 y ng * 
12 ol Cod s Diſtindtion, and hath in 
Sirth Commandment, 

2 F02 God commande the 
Canaa 


Cities foz themſelves, that the Slayer thither 
and 
wer 
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1 Ed. 6. c. 1 2. 


I. P. C. 445 


and to deliver him to the City of — whither he fled, where 
he was to be confined till the coming of the Þigh Pꝛiett. 
"Tis plain therefoze, That if there was no Mulfte in the 
Slaper againſt the lain, he was not to be puniſhed as a 
WBurderer by the Law of Gov. | 

Sagttuaries were alſo allowed here in 4 fomerly ; but 
they were taken away by the Statute >3 H. 8. which ltkewiſe 
takes away the Benefit of Clergy from thoſe who ſhall com- 
mit wilful Murder of Malice pzepenſed. And another Stattite 
made Anno 1 Ed. 6. p20vides, That in other Caſes, that is to 
ſay, if there is no Palite pꝛepenſed, the Party ſhall have the 
Beneſit of his Clergy, and the Paivilege of San 

To apply this to the pzeſent Caſe, there ts no exp  Walice 
found : So that if there was any, it muſt be implied by Law 
either fo2 killing the Servant inpurſuance of an unkawful Ack be- 
gun by the Paſter, oz by killing him without any Banner of 
P2ovocation, as it hath been argued againſt the Puloner. 


1. Malice cannot be implied in this Caſe fo2 * the Ser- 
vant in purſuance of an unlawful At. 


- ByLow Coke hath put the Caſe fo pins as to the fin 

lawfulneſs of the Ack, that little can be collefed from it: pe 
tells us, That if the firff Ac is unlawful, and Death enſues, 
tis Butver, 'Tis true, he Jiiſtantes in a Ban intendin to 
ſteal a Deer in a Park, and ſhooting at the Deer, he a 
Boy hid in a Buch; this he ſays is Murder, though he hay no 
Intent to hurt the Boy, becauſe the firſt A was unlawful : 
Do likewiſe in the Caſe ot thyowing a Stone over a Mall and 
_ another, which has been obſerved on the other Side; this 

is Muͤrder, becauſe the Law implies Malice. 

But my Loꝛd Hales wag of another Opinion, fo2 he tells us, 
That if the lawful Ack wants Deliberation, oz if no Per- 
| monk ng was intended to another, tis no more than Man · 

ughter. 

Belides, that Intent mult extend to Death; fo2 if tis only 
to commit a Treſpaſs, oꝛ to beat a Man, and Death voth enſue, 
that will not make it Murder. 

TCheretoꝛe my Lo Coke diſtinguiſhes with too _—_—— 
upon the Life of a Man, and direfly contrary to the 
Law, and not warranted by the Authozities Which he hath cited 
in the Bargent of his 3d Inſlitutes: Which are theſe t | - 
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The iet t, Anno 2. H 4. whith is no waze khan the Ort, 2 Hl. 4. 18. 
nion of the Court, That it a Man killeth another by Mista; 


tune he ſhall fozfeit his Goods, but ſhall. haue his ex 
Gratia Mow this is rather an Authozity fo2 the Puiſoner,. than 
againſt him. en 0 W N 5 

The other Cale was, Anno 21 H. 2. where by the Opinion 11 H. 7. 234. 

of Fineux, Chief-Juffice, tis held, That if Two play at.Swow | 
and Buckler dy the Command of the Ring, and one is killed, tis 
not Felony; but if the Ring had not commanded it, tis other- 
wiſe: Foz though ſuch Games are ſuffered, they are not lawful ; 
which is as much as ta ſap, that 
unlawful, and that is not to be pzximned. as - 
Che ſame-Chtief-Juſtice was ot Opinion, Chat if a Man thzow Bro. Abr. 
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en, wher ere Death 3 Inſt. 51. 
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CTis likewiſe to be conſidered, whether the At 1g ſedato 

Animo, 02 in Paſſon; fo? it in Paſſion, tis not material who was 
the ar i enn 
- As foz Jnttante: I there is Malice between A. and B. and they 
fight, and A is killed, tig Murder in B. g A. gave the 
Firſt blow; ſoif he had afſaulted B. and then fled ts a Hall, and 
in his own Detence han killen him: Cho tis queitioned by my Loꝛd 

Hales, whether this is Murder 02 not. A 4 
But bath thele Cales are pat, where the Balice was prepended, 


fo? tis that which: is the material Batter to make it Murder, and 


—_ 1 + 9 9 3þ5 | 3 (156 © wy 2 
The Caſe in Croke is much ſtranger than then nowiat Bar, 
if. Two Boys were fighting in a Field, one beat the other 


| to that his Noſe blen: The Boy went home to his Father, being 


à Mile diſtant from the Place where they fought, and complained 


k. p. c. 48. 


to htm; who immediately-came- into the Fieid whither the other 
of which Stroke nne his wan hanged eee eo 
ch Stroke he er only, 
becauſe it was upon a ſudden-Peeaſion. The Father was id 
by ſeeing bis Sans Blood, and{nopzecedent Balice in him; and 
though.it was at the Diltange of a Bile, pet it was but one con- 
tinuedPaſlion, andthe FirſtzÞeat of Blood not cooley, 
This was a Cale whirh-my Lam Halcs put fo? Law; and pet 
it was as. unlainful: d the Father upgu \1ch a {Pzovocation 
to cozreft that Boy,” as it mas fot the Paiſoner to beathis Sev 


" x X e. N 5 — f 
van t 5 651, * 1 ' of * * TP : % 1 an a hes . — l * 
89 
The: Caſe a Wormall, en the other Sede, is not 
- "4 


kill the Oppolers, 43% SRI 


9 ALA id 4k ES, 336 cen 
And as fog Holloway's Cale; the d was (6 barharous, that 


t | 
it cory nat be fouyp otherwiſe, ghan Putyer ; tez the Bop who 


was killed, give the Keeper na manner of Pzovocation, but ſubs 
mitten hinſelf ts bis Here, and he turned him aver to the 
e eee en n, n zun 


Percy of his Þozle. 
Wi N e tte 5 37 
A the Ser 
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2% Malite caudt be tawiiey in this Caſe by: 


vant without any Peonacatian, becauſe: there mag unautifut and 
* &ereverent: Biden bp! bm to hig Voſtsh, Eis true; 


_ . killing him; 
V1.4 a 1115 tion, 


not ſich a Nο⁰thi-n inbich will quibife; the Maden in 

| | j | y 4 

cutting his Servant on the Head & Ho | 
but ill it is a pores rb and yy 
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| TOE and fag detaining ne crea be 


thep D2vers am 
Obedience to them. r e was made by that 


fo laintiff d. n 
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which it was anſwered, That the Sum was no Part of 
reſpaſs, but only an Aggravation of the Damages; That 
eis Cale is ſufficient, 


4 — Per *** a - FB 
* 
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i Roll. Rep. As fo2 Inttante: In an Anion of Aſſault and Battery, any 

„ dale Jimpzſonment, at Charlcon, till be had paid 481. / 


The Defendant pleaved Not guilty ag to all beſives the Jm- 
pzifonment ;- and as to that, he juſtifiey'by a Pzocels out of the 


Court of Stanneries, by Uertue whereof he ton the Plaintiff, 


and detained him till he paid the Money: And upon Demu 


to this Plea, the Exception was, That the Defendant '% 
pleaded 


Opinion, becauſe having an 
ll de a g 
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Rex PL Biſhop of Cheſter; Prins 6 SLY 


93S was ung, Err to t Reco! of 
Quare impedit bzought againſt the Biſhop of Cheſter, and 
Richard Peirce, and Richard Cook, f hindering the Plaintiff 
to preſent to the Church. of Bedall, letting fozth,” That Queen 
Eliz. 12 Feb, Anno 12. of; her: Reign, was ſeiſed of the Advow- 
ſon of Bedall in Fee ut de uno grolſo, and being fo ſeiſed; the 
preſented thereunto one John Tymms, r by the Enrollment 
of ſuch P2eſentation in the Court df Chancery, and there re- 


vowſon deſcended to King James. 


That the Church being void upon the Death of Tymms, the 


King pꝛetented D2. Willon, and afterwards died beifed and the 
ſaid Advowſon deſcended to King Charles I. 


That upon the Death of 'Oz. Wilfon, That King peſented | 


D!. Wickham, who was inſtituted and induced, and died. 

That upon the Death of Dꝛ. Wickham, one John Peirce the Fa: 
ther of Richard Peirce the nom Defendant, did pzeſent William 
Metcalfe by Ciſurpation, who was likewiſe: inſtituted and inducted. 

That upon the Demiſe of that King, the ſaid:Avvowſon de⸗ 
ſcended to King: Charles II. who on 28 Auguſti, Anno 1. of 
his Reign, did pꝛeſent one Peter Samwaics upon the Death of 
the ſai} Metcalfe 

That the' ſaid Avowſon did afterwarvs deſcend to King 
James II. upon whoſe Abdication it came to Ring William and 
Queen Mary. That the Church became void by the Death of 
Samwaies, ſo that it belonged to them to welen, who were 
hindered by the Defendants, * | Jet 4 44 


Che Defendants Plea. 


The *Stthop pleaved, That he clainifh nothing but as Om 


_ upon which there wag Judgment againſt him in common 


The other Defendant Richard Peiice: pleads, That benc de 


verum eſt, that King Charles I. was-ſeifed of this Moon, de 
uno groſſo ut de feodo, prout in the Dełlax ation, and that he pꝛe ; 
ſented Dꝛ. Wickham, who'was-inftituted;/-&c. But farther ſaith, 
That the ſaid King being fo fenen, did by Letterg Patents dated 
19 Julii, Anno 14. of his Reign, grant the ſame ta William Feek- 

ſtone, runc Armigero poltes militi. and to his Heirs, 
Oggg | That 


maining, it doth appear: That Tymms was inſtituted and in- 
dukten, and that after the Death of the Queen, the lad Ad. 
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- Abdvowſon in Groſs 3 a 


"That John Peirce vid by Uſurpation preſent the ſaid Metcalfe, 
and that Sir William Fezkfions releaſed the ſaid Adbowſon to 
died fo fi — Heirs ; who thereupon became ſeiſed in Fee, any 

Chat the fafd Advowlon deſcended to the Defendant Richard 
Peirce. That the Church became vom upon the Death of Mer- 
calſe, and that afterwards Ring Charles II. did pꝛeſent the ſaid 
Samwaics by Lapſe, who dien; ſo that 2 | 
the ſaid Richard Peirce to and traverſed that Ring 
Charles I. died ſeiſed modo & forma. * 0 

The other Defendant Cook pleads bat herb Way of 
Excuſe z foz he could not plead to the Right of the 
and that Richard Peirce preſented him. 

The Attomey General demands Oyer of the Letters Patents of L 
King Charles I. which are entered in here Verba, reciting: that 
Q. Elizabeth granted to the Earl df Warwick and his Þetrs the 
Panoz ofBeda!l, and theAvowſon thereunto appendant, habend', 
&c. in Capite by the Fo2tieth Part ofa Knight's Fee, which Rent 
deſcended to ing James, uhu 18 A Anno 7. of his Reign, 
granted the — to Sir Chriſtopher and his peirs; and 


that the Advowſondid afterwards come to Sir William Ferkſtone 


and his Heira, towhom the Ring did ratifie and confirm the ſame. 
. Jn which Gzant there is another Recital and Clauſe, confirm- 
ing all that was granted by Queen Elabeth and Ring James; 


and that Sir William Feckſtane, dy Uertue of that Gzant, claimed 


. by the. Death, of one Pery, King 
upon a one 
James did pꝛeſent Dt. WIe by Lapſe," 4 after his Death 
King Charles preſented Dy. Wickham,” againſt whom Sir Wil 
liam Feekſtone byou impedir. 

That being at Ihe, an Agreement was made, That D2. Wick- 
ham ſhould hold the Living during his Le Then follow thele 


CUods : 

ye That we cx vulceriori/Gratia noſtra con- 
cedimus Willielmo Fee Militi at vocationem donationem & 
liberam diſpoſitionem Excleſiæ de Bodall & modo, it 
Wall become vo Habendum to him, his ders, and Allgns, 
det whom Peirce = dem Derennant claimed. 


Ring 
vowſon as — by 
induted the Traverſe. 
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So where the Defenvant pleaded to an Infonnatlon of In- 


truſion, That befoze that Time Anne Counteſs ot Warwick 
was ſeiſed in Fee, and that ſhe Anno 3 H. VII. levied-a Fine to 
him, and the Heirs Bales of his Body, the Beverſion to the 
Countefs and her Heirs, after whoſe Death it deſcended to Edw. 
Eatl of Warwick, her Couſin and peir, who Anno 19 Kl. VII. wag 
attainted of Treaſon by Ai of Parliament: By which Statute it 


was enafed, That he ſhould foxfeit all his Lands, ſo that H. VII. 


was ſeiſed of the Reverſion in Fee. After, whoſe Death, both 
the Eſtate Tail and Reverſion in Fee deſcended to H. VIII. That 
5 Julii Anno 23. of his Reign, it was found by Office, that the 
Counteſs did levy a Fine, that ſhe died ſeiled ok the Reverſion, 
that it deſcended to the Earl of Warwick, that he was attainted 
of Treaſon Anno 19 H VII. by Fo2ce of which Attainder King 
H. VII. was ſeiſed in Fee, and died ſeiſed, after whole Death it 
deſcended to H. VIII. who granted it to one Walſn. 
Exception was taken to this Pleading, becauſe it did not ap- 
prar uuhen the Earl ,of Warwick died; oz tho' 'tis ſaid, in the 
At ok Attainder that he ſhall fozfeit, pet thoſe UMows veſt no- 
thing in the King at Common Law until Death oꝛ Office found ; 
fo that there could he no Seiſin in H. VII. as alleged; and it ſo, 
it tould not deſcend 6H. VIII. cherefoꝛe that Allegation being 
; TUrong; it made the Gzant to-Walſh vold. 7 


But the, Court inas of another Opinion, Chat the Plea was 


Food in Subſtance, fo2 they would not take Notice. of the 


Seilin of H. VII; and the Delcent from him to H. VIII. fo2 


- 


that wag;altogether. immaterial,; becauſe. H. VIII. was entitled 


| by Gertue er the Dice kound, and therefoze his ©2ant to Walſh 


was gd. een . N 
So here the Court will not take Notice, whether the Queen 
was ſeiſed of this advowlon either as Appendant 02 in Gꝛols: 
Foz when King james and King, Charles had pꝛeſented to the 
Church, and their Pꝛolentees mere inſtituted and induced, and 
enjoyed the ſame under ſuch Pꝛeſentations, tis not material 
whether the Queen was ſeiſed 9 not. F 
Neither tan it be objecten, That the Defendant in Pleading 


hath alleyged this Advowtan ta de in Goſs, Tis true, he 


ſaith, That bene & verum eſt, that King Charles mag ſetfed 
thereotk in Fee ut de uno groſſo, hit that cannot be any Concemon 
that it wag ſo in the Queen. 4111 

And aſter all, admitting that the King was miſtaken in the 
Law, pet if he was truly infozmed of the Fact, ſich a bare Yb 


ſtake ſhall not avoid his Grant. 
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Here the Letters Patents of the Queen ane ertilp. rerited 
of inpich-þe F 


Suggeition af the Patentee, and the Ring ratiſied and conſitun 


ed it, but dia not grant all that was in thoſe Letters Patents: 

Now if he appꝛehenden that the Advowiſon paſſed by this Gant, 

tis his own Collection, en not what: Gas" faifly luggeien 
Sir William Feekſtone. 11 

2 * 4 Lo Chandois' 8 Tate, towhom E Vit. — a 

il. And the ſame King by other Lettets Patents 

— the konner Gꝛant, and that in Conſideration of the 


Fee, did grant the ſaid Pano ta Þusbany and CUlife, and to 
the Þeirs of the'Þuband, &c. 118731, 


Now tho' by the Surrender of the urn Letters Patents the 


_ Eſtate Tail was not determined, and \o the King not ſeiſed of 
the Pan in Fee as he recited he was in the ſecond, Gzant, fo? 
he had only a Reverſion in Fee erpetant upon the Determina- 


6 Rep. 3. 


Surrender thereof: to be cancelled, that he was and its feiſcd in 


tion of the Eſtate Call; pet that Claute (viz.) By Vertue | 


whereof we are ſeiſed in Fee, wa but whav'the Ring tolleted to 


founed by the Party both of the Entail and the Surrender 
the Biftake which he wade in the Law being no Part of the C 
fideration ſhall not avoid his Gzant., 

But admitting in the pꝛelent Caſe, KEI. Rs 


having recited the fame by other Lettern Patents; and 
granted this Advowſfon to Str Wilkam Feekſtone and hi 
Heirs, non obſtante aliquo defectu vel aliquibus defect. bus in the 


Queen's Ozant, he hath a good Title by luch Gant, fo? other- 


wiſe theſe Wozds ſignifie nothing: But the natural Senſe and 


ſfaken in her Gzant, and ſo it became vun; vet Ming Charles 


be the Conſequence of the Surrender. ae anon Ark tec 5 


Meaning of them is, Chat ik the Gzant of the Queen was not 4 


good, pet this ſhall be a good Gzant to the Patente. 
| Thetefoze tis a good Rule taken in the Earl of Ciimber- 
land's Cafe, That if the King's Gzaiit may be taken to Two 


be conſtrued to ſuch an Intent that the Gant may take Effet: 


$ Rep. 167. 


Jntents, one of which may be god, and the other not; it ſhall 


As if he grants cotum illud Manerium ſuum ſive totam iltam - 
Rectoriam five Advotationem, & c. Now if he had a Bano? and 


no Ref02y, 02 an Avvowſbh and no Rettozy, 02 a Manoꝛ 02a Re- 


do imp2opxtate ; yet that which he had ſhall paſs, betauſe it 


on mers of the Grant. So here, whether the Adbow⸗ 
was appendant 02 in groſs tis not material, fox nothing 
Han paſs but what the King had: 


Þhhh After- 


Tenne Mich. 3 W. 3. 


2 Inſt. 
Bro. A 1 
tion 58. 


7 H. 4. 7. b. 
14 H. 6. 15. 
Bro. tit. 

Noſme, Pla- 


cito 33. 


32 H. 6. 29. b. 
Bro. tit. 


Noſme 61. 


Latch 161. 
contra. 
Hutt. 41. 
Lit. Rep. 18 1. 
Jones 215. 

2 Cro. 240. 


'4 H.6.1. 
Bro. Grants, 
Placito 50. 

8 Ed.4. 23. a. 
Long. quin- 
to 106. b. 


2 Roll. Abr. 


198. 


2 Cro 240. 
1 Bulſt. 21. 
zdem. 


— in Hilla or the Court gave Judgments viz. 


Tuo Judges were of Opinion againft the Judgment in the 
Sommon Pleas, not upon the Matter in Law, but fo2 the Ua⸗ 
riance between the:Pleaving and the Letterg Patents; foz the 
Dekendant hath "(et forth a Gant made to William Feekſtone 
tunc Armigero poſtea Militi und upon Dyer: of the own: Pa- 
tents tis to William Feekſtone Militi. 

Now he could not abe a Kiiight and Eſquire at the lame 
Time. Anight is a Mod of Dignity, and Part of his Name, 
but Eſquire is not ; and ſo are all the old Authozities. 

A Biſhop entered into a Bond; the Dbligee was then an 
Eſquire, but afterwards made a unight and died. An Aﬀton of 
Debt was brought againſt the Biſhop by the Plaintiff, as Exe: 
tutoꝛ of ſuch a one 'Efqitire; which was accoꝛding to the Bond: 
But Rickhill; Chief: Juſtice ot the Common Pleas, gave Judg⸗ 

ung That the CUrit Souls abate," becauſe be was not named 

t. N . fe 
So where the Peſt: Apparent of the Earl of Shrewsbury 


| bought. an Action by the Name of John Talbot Knight; and 


pending the Suit his Father died: The Queſtion was, Mhether 

Urit chould abate, becauſe the Plaintiff was then an Earl? 
tiſott, Chlet᷑ Juſtice of the Common Pleas, held that it ſhould not; 
but ft was fo2 this Reaſon, becauſe his Dignity deſcended to 
him by the At of. God: But if it had come to hum iy the At 
of the King, ft had been otherwiſe. | 

'Tis likewiſe ſo where there is an Addition ol Knight, when 
the Perſon is not knighted, as where it is omitted when he is 
really fo ; fo2 in both Caſes tis void in Pleadings oꝛ Grants, 
tho' not in a Conveynnce: And the Reaſon is, becauſe Knight 
being made Part ot the Name of the Gzantee, when in Truth 
he was not ſo, he cannot be intended to be the ſame Perſon 
mentioned in the Szant. | 

As to the Loꝛd Ever's Caſe, who had a Grant made to him by 
the Name of Ralph Ever Knight, Low Eure, when he was not 
at that Time a Knight; Tis true, it was held god, becauſe (a- 


tis conſtat de Per ſona hy the dition of Low Eure, foz there ig 


but one Lo2d of that Name in England, and therefoze the Addi⸗ 
tion of Knight, tho' falſe, ſhall not vitiate the true Oelcription 
of the Perſon. 

So if a Gzant ſhould be made to John Biſhop of Winton 
when his Mame was Peter, the Gant is good ; fo2 there is but 
one Biſhop of Winton, and therefoxe he is re deſcribed by | 
that Addition. | 


E contra, 


5 . PR 4 * 3 ” oy OE „ 2 
© — . . IB — ds. S 5 * 
i n „ * _ 
F . ” 
£ „ 
Ecrm. o G 0 | . 3. 


— 


* 4 
Ne * £4 
o E * . * * 


— ee 5 4 #3. 1 al 
But the Chief Juttice, and 4 hs Jubice of B. R. were 
of Opinion, That this was a god: Gzant in Lam: fox they 


did not ſpeak to the Qariance between * Pleadings and the 


Gzant. N 1633? 
They held, that it was not material-to-alledge theerat Time 


when the Queen was ſeiſed of this. Advowoſon in Gols, tis 
ſum̃cient to alledge a Seiſin generally; and therefoze an Amif- 
ſion of that which is immaterial will not heiss. 

As in Debt upon Bond, conditioned, That it the Plaintif 
did not depart out of the Defendant's Service without his 
Leave, &c. then if he paid the Plaintiff 100 |. within 28. Days 
upon Demand, the Bond ſhould be void. The Defendant 
pleaded, That the Plaintiff 4'Maii, 30 El. departen out of dis 
Service, and without his Lenne. 

The Plaintiff replied, That 6 Septemb. in the fame Pear che 
departed with Leave, and that afterwards 4 Octob. ſhe demand 
ed the 100 l. which the Defendant refuſed to e: boc 
that ſhe departed 4 Maii without Leanne. i; 


It happened that the Demand was laid to be x Obnber, ang 


the CUrit was Teſte 18 October, ſo that there was not 28 Days 
between the Demand and the Aﬀion b2ought ; yet the Plaintiff 
had Judgment, tho' upon his own ſhewing he bzought:the: Ackian 
14 Days too ſoon, fo2 the Jflue was upon the Departure, and 
the Demand in the Keplication was altogether mmnaterial, aͤnd 
therefoze ſhall be rejeited as Surpluſage. 


Every Thing in a Gzant ſhall be intended ta be good, ir 


the 8 doth not appear. As in Debt upon the Statute 
2 Ed. 6. fo? not ſetting out Tythes, the Plaint:f declar- 
ed, That the Defendants were Occupters of 128 Acres of 


* „ 


2 Leon 99. 


Jag 71. 


2 Cro. 679. 


Meadow in Radley, and he derived a Title under Letters 


e of Queen Elzabeth to himſelf fo2 Life, out of which, 


* The Defendant craved Oyer, 8c. and it appeared that the 
| Queen demiled the Tythes of certain Lands in Bremere, and 
Batten Bremere in the Pariſh of Radley, but did not mention 


the 128 Acres, 6c. pet upon Demurrer Judgment was given 


fo? the Plaintiff, tho' it did not appear that the Tythes of 128 
Acres was granted to him-by thoſe Letters Patents; neither 


was it averred that thoſe Acres were anp of the Lands men- 


tioned in the Letters Patents, becauſe the Plaintiff had alledged 
ſufficient 


b that the Queen granted to him prædictas decimas, which was a 
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So litkewile where Edw, 6. granted Totam illam Rectoriam de 2 Roll. Rep. 


Dale ac omnes dec imas, &c. quæ quidem omnia & 8 præmiſſa 118. 


ace of the true Pearly Ualue of 321. and at the Time of this 
; Ozant there was a Farm in the Pariſh of Dale, in Leaſe under a 
early Rent. Nom the Mows, Quz quidem omnia, &c. refer 
ny to-Tythes of that Pearly Ualue;- and it may be- theKing 


intended to paſs nomoze ;yet having granted Toramillam Recte- 
riam generally, it was avjudged, that the Tythes of that Farm 


would babs tho' it-made jt moze than 32 . per Annum; - | 


— triie Way had been to have taken Illue upon the Tra- 


I * 


* 
4 
85 


E Row verſus Gacctiou(® P's 


i 


| \ 1 7 Nit of Erro; on a Judgment in the Comomob Pleas; in 


an Action on the Cale upon an Indebitatus aſſumpſit and 


Quantum Meruit, brought by Garchouſe £02: Meat, Dunk, &c. 


which the Defendant had when he ted fo2 Burgeſs. ko; Stock- 
bridge, and declared upon Thee ſeveral Pꝛomifes, the laſt of 
which was thus, (vi) Cumque etiam pted' (the Defendant) in 
conſideratione that the Plaintiff at his Requeſt han found and p2o- 
_ vided fo2 him Beat, Dyink, &c. ſuper ſe aſſumpſir, and doth nat 
ſap that che Deſendant ſuper ſe aſſumpſit. This Cauſe being tried at 
the Aflizes at Winton, and a Uervit-foz the Plaintiff Garchouſe, 
and entire Damages given; it was now moved in Arreſt of 
dgment, that the laſt was a void Pzomiſe, becauſe it was not 
lledgen, chat the, Defendant had promiſcd : So that poſſibly. a 
Stranger might make. the-Pzoiniſe, and then theDefendant is 
not bound by t. „ * 
It cannot be taken by Intendment to be the Dekendant, be- 
cauſe tis the very Giſt or the Attion, and ſince the Jury have 
_ found that Row ſuper ſe aſſumpſic 
entire Damages dccaſione ptæmiſſorum, and every Pꝛomiſe being 
jm OL and one of them being wong laid, it is 
. As fo2 Inſtance; In aſſumpſit the 
Conſideration he would marry the D 
ſe aſſimpfic, to pay the Plaintiff x00 l. Upon Non aſſumphr pi 
the” Plaintiff had a Uerdi#, but the Judgment was arreſted, 
becaule it was. not allevged'that the Defendaac ſuper ſe aſſumpſic, 
which is this very Caſe in Point. 0. 


1% d. 


* 


& forma, and have aflefſed - 


Plaintiff declared, that in Cro. El 
Fendant's Daughter, ſuper 913; Noy 


* 
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k This mixht have been good in an Indebicatus aſſumpſit, becauſe 


—— ma a Debt, the Law fireth a Pzomiſe upon the Debtoy 


* 5 


4 | KM cont ER 5 OS OT TON 
= - To which it was anſwered, That if the Conſideration be vold, 
=. then the Jury have not given. Damages kz it, to they tannot 
| give a Gerdick either ta no Pzomiſe, qe bad Pzomiſe, 
|, As to that Caſe in Croke” befoze-mentioned, there were Chꝛee 
* — named in that Declaration, of which the Deken vant 8 
: Daughter was laſt named, and the Wows ſuper ſe aſſumpfi 
= immediately following might relate to her, which was the 
J Reaſon of that Judgment; but here there are but Two Perſons 
I named, ſo that when the Plaintiff declares agatnſþthe Defendant, 
y it mult of neceſlity be inteuded that the Defendant aſſumpfit, and 
ö no Bod elle, becaule the Conlideration ariſes from him, and 
gore Cows Cumque etiam in the Thiry Pzomiſe, couples chat 


4 roy wig as 88 8 e 
Side 306. \ Plaintiff aſſumpſir fo pay himmel 
1 A r 8 * Si - Jo 
Cro. Eli. fk there are ſeveral Canllverations alledged in one Decla- - 
$48. ration, and one of them is ſuſficient,'though the other are wong, 

: | _”_ Matter and Foun,” yet the Declaration will d 
| Sid. 292, 9 where an Aſſumpũt was drought againit an Erecuto:tipon 
Latch. 125. the Pwmile of the Teſrato?, and the nt pleaded that 
he Une | ſave o ſuch u me a Uervift it thall be in- 
tended to refer to the Pꝛomt e . | | 

Akerwards Platrriff hay Judgment, i 


in Hillary Term, 
being after aUerdia. _ 


Marſopp verſus Abell Trin 8. Will. Rot. 394. 


a 


7 


1 Treſpaſs and Ejerment foz a Copyhold, upon the Demiſe 
Ick John Spencer, the Jury found a [ſpecial Uervit ; the Sub- 
ſtance whereof was, That John Spencer purchaſed this Copyholy 
and on . of October, Anno 1652. n Surren thereof 
| himſelf ka; Life, then to Alice his Wit e Lite, 
and urvivozok them; and after their "Deceale, then to 
the Uſe of the laſt Cini of the ſaſh John Spencer, aud fo! Default 
of ſuch Mill, to his own right H „ andthat he was admitted, 
5 Scc. That he made a Till, and deviſed all his whole Ellate, both 
Real and Perſonal, to Alice his Wife after his Deceaſe, —— 
b 3 ma 


5 


i. 


- 
* 
ts 
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mainder to be divided between his r 
accowingto the Diſcretion of his Exetutoꝛs, and dien. . 
They find that the Executoꝛs did enter. with an intent to di⸗ — 
vide the Eftate, purſuant to their Will; but that they were not | | 
admitted to this Copyhold. 1 
So that the Queſtion was, (hat ente was veſted in them 3 
befoze-Admittance, and hat palſed by this Til? ” 
And it was heln, that the admittance of Tenant foz Life, upon. * 
a Surrender, (an Wvanittance of thole in Rennaſhider: | | | 


IN 7% Ty. aj Bene nnet verſus Talbot. | 


JE Roo al declared, De blarbog uare vi vikes ie 
clauſum un bl (the Plaintiff) fregit & intravit * herbam pedi- 
bus ambulando conculcayit & cum averiis Bobus & Vaceis did eat 
his Gꝛals, necnon that the Detendant being an infer Teuber 
man, viz. a Clothier, adtune &c ibidem in clauſo onat 
fuit && alia cnormia ei E ee Fe dener formam h 


ſtatuti, &c. 

There was a general Qervit fox the Plaintiff at the Alkzes 
at Salisbury, ann it was moved in Arreſt of J , beray(e 
part of the Aion was foz a Treſpaſs at Common Law, any 
— 22 the — — 1 conciuden e formam ; 

ti, goes to Cit] * 
The Statue gan, ua f. That in Lapmanbo n N 2 | 
11.1. Gaga 

IO nnum 

The.Statate 22 & x3 Car. ee That Perl0ns wot .. c... 
| having Lands, o2 ſore ate ol Inheritance in their on . 25. 
o , Clives Right of 100 l. Annum, or of 150 l. per Annum 

or Life, 02 fo2 99 Pears, ſhall not keep Guns, &c. And in the 

me Pear it was enaited, That if the Jury find the Damages 

under 40s. in Actions ofTrelpals, thePlaintiff ſhall recover no 
bn er fi and if moze Coſts are awarded, the Ae 

By the Statute 4 ** Will uus nated, That all and 
Lawand Statute Now in kozce, fo the better Preſervation 
the Banne, ſhall be duly put in Execution. 

Then there is this Clauſe, viz. And whereas great Miſchiefs | 
doenſue by inferior Tradeſmen,” A „and other diſſolute | 
Perſons neglecting their Trades and Emplo who * a 
Hunting, Fiſhing, and other Game, to the Ruin of themſelves, and | 


* — SOT ans 
q 4 n | 
* _ 
. 
* FI = 1 
" «Y d 
. 3 LE 
% Ll i 
* 0 ' : 
i = 
* 4 5 - 2 = 
7 0 1 
+ 
3 e 
” \ 
$ "4 
5 1 
1 : 9 
1 = 
ö . 
1 
# = - « * 0 
1 =—_— 
—_ - = 
\ a 
F.. = . 
8 
9 
"2 [ = 
15 1 
1 
5 7 
; _— 
F 3 \ x 
# v4 4 | 1 
7 . == 
* 
8 
J ® 
1 
. 7 IP 
k "mu 
* 4 a 
oy 
1 = 
43 31 
| * 
- x l 
6 : J = 
1 
, 
þ 1 
'® b - 
: 
d N 
11 3 
4 
5 = 
” 


* 
- —_ 
7 - 
mood N fan 8 8 „ 8 — = 9 — 
1 a \ - i = _— o - - o = 1 
= =o = i . =- = => - 7 \ 9 
= l — = = _— = = - . 20 4 HS 9 = : >” _ 


Damage of their PE ; for Remedy v wu; be ir * Y 
| at ll 

| | | 

1 

ad 

1 

| vi 


OO LE 75 © 7 GG. 


0 


* 
© N. o 7 * 
n %. „ 1 . 2 


ay pw — 


308 


Term. S. Mich. 8 W. z. 


— 


* 


̃ 3 . 7 3 
| That if any ſuch Perſon as aforeſaid ſhall preſume to Hunt, Hawk, 


Fiſh or Fowl (unleſs in Company with the Maſter of, ſuch Appren- 
tice duly qualified by Law) ſuch Perſon or Perſons ſhall be ſubject 
tothe Penalties in this Act, and ſhall or may be ſued yok amend. 
for their wilful Treſpaſs in ſuch their coming on any Perſon's Land, 
and if found guilty, the Plaintiff ſhall not only recover his Damages 


thereby ſtzftained, bur his full Coſts of Suit, G. 


Nom this Clauſe is à Repeal of the Statute 23 & 23 Car 2. 

which gives no-moze Colts than Damages. As to the Batter. of 
— N 

It was ſaid. this was an independent Clauſe, the Pla'ntif 


ſhouſd have declared that he hunted, being an inkerioz Tradel⸗ 


man,Whtich had been ſufficient to entitle him to Coſts upon a 
eral Law; and the beſt Tay had been to omit" contra formam 
taruti. | | | ay 145 


As fo2 Inſtance: One wag indidken foz ſtabbing another, and 


Allen a3. Tivo others koz being preſent, and abetting, and concluded contra 


formam ſtaruti; they were all found gullty, when tis plain he could 
only be ſo who gave the Stroak ; yet that Judiment was held 
good, becauſe they might have been found guilty at Common: 
al upon the ſame Indickment, fo: the Statute-doth not alter the 
Nature of the Offence, but takes away the Paiviledge of the 
Clergy allowed by Law, and need not conclude contra formam 
CF ro Fr en, gy F 


But this being moved in Hillary Term. the Court was ol 


Opinion, that where a Statute makes an Dffence, the Conclu- 


lion muſt be contra formam ſtatuti. But this was an Offence befo2e 
the making that Aft, which only repeals that Clauſe ot the Sta: 
tute 23 Car. 2. and therefoze- tho" the Declaration concludes 
contra formam ſtacuti, tis well enough, and ſo the Plaintiff had 
ar. 


Bracey verſus Harris. | 
Racey tas ſummoned befoze the Commiſſioners of Bunk. 
rupts, togive an Accompe of the Bankrupt s Eftate. 


= %. = 
), 4% V ; 


The Queſtions demanded of him were, WE 


1. Co give an Accompt ot all Matters which he knewconcern- 
ing the ſaid Eſtate. uh 22 


; 5 7. CUhen 


N -_- - " wa * * 2 — 1 
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2. When and in what Manner he did aid and abet the Bank- 
rupt in carrying away his Effeits, o2 in imbezlling o2concealing 
hich Queſtions he refuſed to anſwer, betaute the Firſt was 
too general, and the other was to accuſe himfetf ; lo that he * Per Statute 
would be liable tothe Penalty of *double the Galue of the Goods 13 Elz c 
which were concealed: pe was willing to anſwer what he could? 
at p2eſent, o2 to any particular Queſtion which the Commiſſto- 
ners ſhould ax. 3 2 wh 

But upon his Refuſal to anfwer thote Two Queſtans, he was 
committed; and having bzought an Habeas Corpus, it Aae 
on the Retom, that the (Uartant of Commitment conclaved, chat 
Bra cey ſhould be committed until he conform to the Authority of the 
Commiſſioners: TUhich was nom alledged to be a voto Commit- 


\ 


ment, becauſe they have a ſpectal Authoaity given them by Ack of 


arliament, That if the Party ſhall refuſe tobe Sworn, and to anſwer ” rec 3 


{uch Queſtions as ſhall be miniſtred to Him, that then the Commiſ- 
ſioners, or the gteateſt Number of them, may commit che Perſon te- 
fuſing to Priſon, there to remain without Bail, &. until he ſub- 
mit to the Commiſſioners to be examined, and not till he confomm 
to the Authozity ot the Commiſſioners : And therefoze it was 
moved, that he might be dilch argen. 
To which it was anſwered; That as to the general Queſtions, 
the Statute doth give the TCommiſloners Power to ask ſuch 
Queſtions even of the Bankrupt himſelf, and that the Conclu⸗ 
ſion of the Tarrant is well enough, foz the Wlowg of the Ac 
are, That the Commiſſioners may commit till he ſubmit to be 
3 which is a Conſequence that be conkonn to their 
Autpozity. 78 1 Ty | 


Cutia. But the Court ſeemed to infline, that the Party need 
not pay an univerſal Obedience to the Commiſſioners, ſo as to 
anſwer all Queſtions, but only to examine him what he knows 
-_ concerning the carrying away any Part or the Bankrupt's Eſtate 

by any Perſon, but nat by himſelf. | 

Blut koꝛ that Fault in the Concluſion of the Warrant of Com- 
mitment, Bracey was diſcharged. . 2 
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22 Aſſiſe, 


Placito 83. 


27H. 6. 6. 
2 Roll. Abr. 
275. 


Fe 


ſeil't a5 die Maii Anno Regni Donal Will i Tertii nunc 


r 


Jones verſas Bodiner. Poſe 8 Will. Rot. 352. 1 


N Attion of Treſpals was brought in this Court for taking 
the Plaintiff's Sheen. 

The Defendant pleaded his Puvilenge, ag an Attoynep of the 

Court of Common-Pleas. 

.- The BREE reply, oped per aliqua preallegat Cutis hie 
nitione Placiti præd non debet quia dicit quod. p 

us Bodiner rempore ae Biliæ — (the wr i 
is 

gliz, Fe. Octavo, fuir in cuſtovia Par Barelc' Domini Regis 8 


co e cxiſten' ſcil't apud Weſtm "in Com 
= 2 Catherinz madern vid' in quodam Placito tr 


Wi 


| paris", er per Curiam præd idem Will'us tradit "1a, 


Ballum in Placito præd ad ſetam diaz Cogn 56 waa 
per Recordum inde in Curia dicti Domini Reg lo Rege 
nunc hic apud Weſtm' 6 e er abc hep 
tick) poſtea ſcil'c eodem 2.5 tic Mali Ano Oltarofupradits (Fla 
cito przd* przfar* Catherinz minime determinat exiſten) ſecundum 
cons hic a tempore cujus contrarii memoria hominum uſitar & 
approbat Billam ſuam verſus præd' Will um 
der elbe ak & boe bn ae watt jolkaium 
quod præd Wilbus ad Billam ſuam præd reſpondeat, &c. B. S. 


Demurrer, and Joluder in Demurrer. 
Jt was tuſifted kon the Detendant, that Nie hd Cs 
dy of the Barthal, ſhall not binder him from pleading his Piu. 
ledge of an Attomep of the Common-Pleas ; amd to mae it, a Caſe 
was cited out of the Pear-Book, which was an Action of Treſpaſs 
brought in B. R. ſuppoſing it to be done in a Franchiſe, and the 
Bailiff of that Franchiſe demanding Cogaizance (which is the 
ſame Thing as Pzvfledge) it was oppoſed, becauſe it was nat 
clafmed whilſt the Proceſs was continued + But the Court was 
of Opinion, that it might be demanded at any Time. 
Cis by Compulſion of Law, that the Defendant was in Cu- 
ſtodp ot the Parſhal, aud therefoze he wall have his Paiviledge 
of Attomey of the Common-Pleas; but if he had adnutted the Ju⸗ 
ris diction of B. R it had been other wile. 

Judgment, that the Bill chall abate. 


Norris 
4 


© Norris verſus Nav dite. "Mich, b. vil 15 46... 
Wa of Ertoꝛ ona Judgment in the Common-Pleas, in at 


Aion of Debt bought the Statute foz a falſe Re- 2 H. 6. 0. 


2 of a Burgeſs to ſerve in Parliament fo2 the Burrou 

a The Aition was, Ad Spenden ra! Donne Regi = 
(to latntiff) qui ſequitur, 

The ee enalts, Thar. if any Mayor, Ger (hall retorn 
other than the Perſon choſen by the Burge Wr. the h wh 
ſuch Election ſhall be made, char he ſhall 2 to the 
25 ha 15 ives an Action of Pebt for 46 28 Ry 
GT 


10 2 a d . 
Right to vote: That upon the Death of the Earl 
deſcenden to the Lord Colcheſter ae p 
. he being removed to the Houſe 
e 8 ot 
Re vireFed his Writ, under Seal of 
County Palatine of Lancaſter, to the Shert of th that County, 


commanding him ta cauſe another Buxgeſs to be elefed- in his 
Kom ; That the Sheriff mabe 6 Pet Prieto the Pap, 8: &c. of 
Liverpool, commanding them to pzoceey-to an Ele 

the aintiff, on ſuch a Day and » was in 
Vurgels of that 222 e 
ta ſerve in Par the 


fo? that Burrough in the 
i but that the Defendant had 

ex con c 

There was a qudgment againd the Defendant by Default, and 

a {Writ of Erro2 d2ought, and the general a allaned, And 
now ſeveral Exceptions were taken to the Declaration: 


I. As to the Perſon ſuppoſed to be eleſten, he ſhould have 

- averced, That he was none of thoſe ercluped by the Ac, as Sheriff, 
Lawyer, Merchant, o2 Infant: foz the Authozity given by the At 

is limited, both as to the Perſon to be choſen, and by whom the 

Choice is to be made, and 0 thePlatneif had not bꝛougbt himſelf 

„ | 

2, This 
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did Pietept (if tis in a Burteugh) to thoole a Burg: 


More 63. 
1 And. 138. 


Oro. Bliz, 
621. More 
911. 


Raſt. _ 
446, 186 
Piaclt- Red. 


blond. 118. 


not come at the Penalty. 


mencement of it, fo tis in Debt, Tam pro Domino R 
eipſo, when in ſuch Cale the King ought not to 
wy. The Difference is thus 37" 


fer 8 


2. This Action is fou are on the Statute 23 H. 6. which d di⸗ 
rets how and in what Bannet the Sheriff, after the Receipt of 
the Writ, ſhall make his Pzecept under his Seal, (viz.) To or 

Mopo, Sec. (reciting” the Writ) and commanding him b 2 


Burge 
But this putißt, cet forth inthe Declaration, is drehen to the 

Mapoꝛ to choole one Burgeſs of the dilcreet Yen a: ehe But 

rough, and doth not ſay by Burgeſſes. 

Cis not enough koz the Plaintiff to lay, That he was atter 


Burgels on ſuch a Dap, &c. und that he was choſen on that 


Day ; f02 he ought to fet fozth how, and by whom, either by the 
Burgeſſes, 02 by Uertue'df the Precept directen to the Mapdꝛ and 
— — which gives them Power to chooſe. The Plaintiff 

t have waived this Action of Debt, and bzought one koz a 
faite e Retom; but habing founded it on the Statute koz a Sum 
certain, and not purſued the TW in "i n, Fw can- 


. The Aaton is not well badught as to the * in iro Com 


ar- 


ſl. UWheti «Staruty makes att Offence, and adds nd Penalty, 


the Adi on brought ag aintt the Offender muſt be Qui tam, &cc. but 


where a Penalty is givek to the Party injured, the King mult 


never be joined in that Action. 


Now in this Caſe, there is a particular Meaſure of the Sub- | 
ong, and Ttkewiſe a Mealure ot the Fozfeiture to the 
2 which Reaſon, they ought not to be joined in this 


King ; 
AFion. 
As in Debt upon the Statute of Pw. 6: fo2 not ſetting out 


Tythes, if it is in the Qui tam, &c. tis naught, becauſe the tre- 


ble Ualue is given to the Party grieved, and the King can have 
no Benefit of it. 

All the Pzecedentsin Caſes of this Nature begin with, Summo- 
nitus fuit ad reſpondendum to the Plaintiff and OI per 
quod actio accrevit to him alone, | 


E contra, 
Theſe Exceptions were thus anſwered, (viz.) As to the Firſt, 


tis luthcient to thew that the Plaintiff debito modo fuir Electus, 
4 and 


” — 


Term. S. Mich. Les 1 


| 8 ta the next Objection concerning the F 
Piet 
Py ſay by Burgeſles, and 12 purſuant to the Statute 
no vantage ſhall be taken of this Omiffion now, as it eo 
2 Precept had been votd of itſelf, becauſe the Bayo? is bound 
: *Tis like the Caſe of a Sheriff wh6 Goods up- 

on a 1 facias without a Teſtarum, and upon an Aion — 
againſt him, it will not be allowed that he ſhall take any vantage 
ok an irregular Pocelſs., 

But by retoming Mr. Brotherton. he hath abmitted the Precept 
to be good, and whe he took it as ſuch, and executed it artet a 
tig Manner, he muſt be charged with an Action. 
either is it neceſſary fo2 the Plaintiff to wein that he was 


choſen by Uertue of that Pzecept, koz he alledg ho he was 


choſen Loco Domini Colcheſter, and that is ſuffict 


3. Laſtly, As to the Objeftidn, That in this Aton the King 


ought not to be made a Party; the Fozm is well enoug 
tis brought in the Qui tam, &c. to a Contempt to the King; 
8 of a Bemiber to ſerve in Parliament : 

idas occaſioned by a falſe Retom; but, at the molt, 'tis 
of Fom and Surpluſaſe. 


The Statute 8 H. 6. wives oh Aion mt Caſe, and treble 
Damages to the Patty grieved, who by Conſpiracy is invited 
in any other County than where he dwelleth, and fs acquitted, 
r Rege quam pro 
eipio. 


o tis upon the Statute of Hue and Cry, and tis always 


fox 


but 


in Pꝛohibttions, 

Contempt to his Laws; and therefozeit muſt be Tam pro Domi- 
no Rege, &c. + 
Note. tyis given 


Reader, This Is not very clear, o; nd Penal! 
to the Ring by "thoſe Statutes, and in ſuch Caſe a Fine is al- 
ways fox a Contempt ; but here is a Penalty vf 401. Biden by 
this Statute to the Platntiff. 

But to p2oceed. A Ban was outlawed after 


Judgment, 
arreſted upon the Capias Utlegatum, and eſcaped ; and in an Adi Cro. Ela 


on brought againff the Sheriff, Tam pro Domina Regina, Kc. 877 
L111 Wa 


ad to the B ie clot ies 1 


fo Raft. Entt. 
fo2 there is & Fine due to the King foz the #7 
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Raſt. Entr. 
593. 


Coke Entr. 


349. 


- 


this 1 was aligned fo; Exroz, but adjudged good; foz tis a 
tempt to the Queen to ſuifer a Perſon outlawed to eſcape, © 


Curia. This Precept is well enough, fox it commands them 
to chooſe Burgeſſes de eodem Burgo; which is no moꝛe than what 
the Law was befoze the making this At. 1 ä 

As to the Foun of this action, That tis bzought Tam pro Do- 
mino Rege quam pro ſeipſo; tis true, where” a_ Statute gives. 
Damages to the Party injured, As fo? Inſtance; the Statute 
of R. 2. fog a Scandalum Magnatum, tis uſtal to join the King 


with the Party, but where a Sum certain is given as in this 


Caſe, they need not 0 joined. So upon the Statute ot Hue and 
Cry they are always joinen. | | we 

Bur here is a Contempt made by the Defendant to an erpzeſs 
Law which is puniſhable by. Fine, and therefoze the Action map 
be bꝛought Qu1 tam, Sc. There was the like P2ecedent in this 
Court, between Culliford and the Mayor of Dorcheſter, Anno 
3 Wiilielmj, which was an Acton of Debt upon a falſe Reto2n in 
this very Fozm.. Sed Adjournarur. - N Ter 


hs Hackſhaw verſus Clerke. 


N Atton on the Caſe was bꝛought upon a Bill of Exchange; 

to which the Defendant pleaved, That after the Acceptance 
of the Bill he gave a Bond in Diſcharge thereof, and upon De- 
murrer to this Plea, it was objeffen, That it amounted to the 
gencral Jfſue, fo2 the Debt upon the Bill being extinguiſhed by 


rig 00D, the Defendant ought to have pleaded Non aſſumpſit, 
a 


to have given the Bond in Evidence, and the Court ſeemed 
of that Opinion ; but by Conſent, the Defendant viv plead the 


Rex verſus Owen. © os 


Andamus to ſhew Cauſe why the Defendant did not vellver 
the Mace, and other Enſigns of Yapozalty, to one Bennet 
the ſucceeding Bayoz, 8c. in which Crit the Clauſe, Vel 
Cauſam nobis ſigniticetis, was left aut; and upon a Motion mane 


to quach the Mrit, it was argued, That thoſe (Wow were ſo 


material, that they could not be omitted; and it was compared 
to . quod 1 > _ 2 quod teddat oo” 
nabilem compurum : ch Writs always concluve 

Vel oſtenſurus quare'non ſecetit, &c. | * But 


\ 
— 
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But on the other Side, the Caſe of the King and St. John's we 
College was remember d in this Court, where the ſane Mods 
were left aut of a Mandamus, the Mrit concluding Sicut infor- 
mamur; and the Court would not quaſh it, becauſe it being a 
—＋ Riten, 3 ep i aud tip KS grits pf 

02 tis not al p at - 

theſe Coms ſhould be inferted. They were firft introduced in 
James Baggs's Caſe, but have been omitted in many Caſes ſinca, 
and therefoze a Pluries Mandamus was now granted. 


uchi) e Fry. 
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G Ge quare Clauſum fregit, and fo2 cutting and carrying. 
| away, his Corn, the Jury found the Dekendant gullty of 
breaking the Cloſe and cutting the Com, but not of the carcy- 
ing it away. ad gabe 0s. Damages. 

And nam it mas mouen in Arreſt of Judgment, the Queſtion 43 £1iz c. 6. 
being, Tuhether this Caſe was within either of the Statutes, 22 & 23 
which-give no maze Coſts than Damages C 2.6 * 
The Statute o Queen Eliz. enafts, Thar if upon any Per- 
ſonal Action to be brought in the Kings Courts at Weſtminſter, 
not being ſor any Title or. Intereſt of Lands, nor . concerning. 
the Freehold of any Lands, nor for any Battery; it ſhall appear 
to the Judge who ttied the Cauſe, and ſo ſignified by him, that 
the Debt or Damages recovered ſhall not amount to 408. or above, 
that he ſhall not award for Coſts more than the Debt or Damages 


recovered, 8 | | 
Car. 2. recites that foyumer Statute, and 
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The Statute 22 
| That in all Actions of Treſpaſs, Aſſault ang Battery, and 
other Perſonet Actions, wherein the Judge at the Trial of the Cauſe 
ſhall not cerrifie upon the Back of the Record. that the Aſſault and 
Battery was ſufficiently proved, or that the Frechold ot Title was 
chiefly.in Queſtionz if the Damages found be unde 408. the Plain- 
tiff ſhall have no more Coſts, and if more ſhall be awarded, 
the Judgment ſhall be void; and the Defendant may have an Action 
for ſuch vexatious Suit. R 
Nn this the Freehold oz Title of the Land was not in 
Dueſtion, the Adlon being bzought againſt a Gentleman foz en- 
Plaintiff's Sund, who was then following his 


ib, That in a like ann foz lyeaking and en, 2 Veut. 2:4, 
baeaking the Plaintiff's Glaſs-Windows, 
in his Poſſeion, the Plaintiff hav Judg- 
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ray ety Daths to him, which they ſhould have done, foz no Man can 
Thar il 

Party had | 
not taken 


the Oaths. 


ment and fifll Colts; which was denied by the Chiet Jultice to 


So where the Plaintiff declared fo beeaking and entring his 
'Cloſe, and fo? ploughing up his Gzound, he had full Coſts, 

Do fo2 entring his Boat and cutting his Rope, and but a 
Penny Damages, yet the Plaintiff had full Colts. n. 


Le Roy verſus Slattord. 


Andamus iſſued to the Mayoꝛ and Commonalty of the Ci 
of Oxon, to X. 9 to be their Town-Clerk. GP 
reto?n, That he had not taken the Oaths . to the Sta- 
en 13 Cat. 2. 0.1. 


Exceptions to this Retom. 
Levins. They have not retoed. * did adminiſter the 


be ſo. 


give himſelf an Dath; la that it was a Duty incumbent on this 
Coppozation to have tendered the Paths to all their Dfficers, 
and ali Daths muſt be tendered by ſome Perſon that hav lawful 
Aythozity to tender them; and fo2 ought appears, he might de- 
fire to take the Daths, and they would not give them. 


Harcourt. This is an Officer removeable at Pleaſure by the 
Mayo? and Commonalty ; and if they have a Power to 
him, and aff in Purſuance of that Power; the Court will not 

rant a Mandamus to have him reſtozed; So is x Sid. 14. 

entr. 77. 

But with Submiſtion, there is very little in 2, Serjeant's 
Objeckton, fo2 the Party is bound at his Peril to take theſe 
Paths. And you may as well ſay, That upon 5 Retom of 
25 Car. 2 it muſt appear that the Parſon tendered the Sacea- 


| es as to ſam TheCoppozation is bound to tender the Daths. 


Chief Juſtice. Tho' a Man that holds but at aun, 
be removed without Caule, pet the Cozpozation here 
declared their Uill to remove him; which they muſt do, 
we cannot take Motice of it. 

But the Wows ok the Statute are very 

the Time of the taking the Daths ok his Dilice, he 
the other Daths, and ſubſcribe the Declaration. The e Cale of 
the King and Thacker in Sir Tho. Jones's Caſe 121. is plain 
again vou: A Mandamus iſſued to the Mapa, . 0 of Norwich 
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riſcd to tender the 8 not cammanded to da it. 


A Man at 
his Peril 
muft take 
the Oaths in 


the Corpo- 
ration Act. 


Miſrecital 


of a Statute. 


dice the Government. 


-as fox the Second, we have ſufficiently alle dged his * | 


5 Title Then this Writ of Mandamas only coucerns the Poſ- 


ſeſſion, and does not determine the Night; theretoze the Be, 
tan to it nem nat be (very certain, 
Then the Mos of the Statute are, chat then ate autho- 


. Chief Justice. The Deſign of this A# was to--ſecute 
Government in general, and likewice of the Cozpozationg 
particular. therefo2e at his Peril he muſt take the Daths ; other- 
wiſe the Cozpozation, by Agreement amongſt themſelves. nat to 
tender the Daths, might diſpenſe wi the Al, At, which might P2eju- 


Chen the Queſtion is, That Two Juſtices. of the Peace have 
wer to adminiſter the Daths in cale ok PmiTan of the 
NT N 1 then * Wehn. thoxe, 


* 


ng; Se Serjeant. The great Exception. is, where it 6 
a That he mou to take the Daths cotam Majore pro tem 
en ; ſo that it's wholly uncertain whether it was meant 
the Bayo?, befoze the Mapoꝛ at the Time of making the Let: 
— 3 - hoy the — — - — we to in Aing 
es II.“ . tatute mane wo 
Coonations, oz at Keg os of the late ac. 


— the Statute be milrecited yet i be a 
Publick Ut, r Lowchip will take Notice * 
R fo2 the xteption, pro tempote exiſten. (g dh relied on, | 

it ſhall be intended — th the Bayo) fo2 the Cime being at the 

Time of taking the Daths, it ſhall be ne eodem tem- 

pore When he el the Daths. er. 1 044 


Chiet Juice. gs: ta the Bilrecital, if there he ſuffic 
recited fo2 the Plaiutiff's Cole, it's well enough, 28 in 
che 


ient 
the 


Caſe of Robbery on the Statute of Hue and Cry, tho 


iff in Recital of this Statute omits. eur, 
Me will have Judgment. 0 15 
Afterwards in Trinity Term following, a 


yarn 2 +4 * ” .. P—— * - — 
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Hall. we * comes a your 9 n a 
| to an Habeas Corpus: They ſet fozth the 
89 pof London, &c. and farther ſay, FRA in the laid City 

e are ſeveral Compa rr that che Come 
pany of Vintners is one them, &c. and that thoſe 
__ are under the Government of the Mayo? and Aldermen : 
fay alſo, That ＋r— E them the 


n 
t 
; 


onventent to 
8 e he Pro of the ry of Loon i 
I Hrs GA 6 eu 


by Hep of 15 0 

e m 
Na not there. | 

ae: 44 Gi 


_ Term I. Mien. 207 1 


2 


+ — oo * 


Tem. 8. Mich. $ w gi 


a. , 


Cuſtom to 
commit a 
Man to Pri- 
ſon. 
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2. Then they ought to have alledged, That 2. Clark hay 
no reaſonable 1 ; fo2 that they entitle themſelves to ſo 


ſupzeam a Power of committing his wr read * tu 
n 


3. Then it does not appear that A thas hee 
dhe City W 
, ee ry 


ought to have a#ked 
| Thad be he bad to fy ey hte 


i vefone che Commitment, 
che puaicys always i Cr 


TOR te cn « to (8 @'void Cuſtom, 
5. ACu 191. The Cale San Paton, 


the Cinque-Porrs. 1 Leon. 105, 
105. 4 Leon. a — 5 78, 84 2 RO Abe. 364 ee 
186, 157,156 
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e e Chas/ his Case is denne bs 


as of Parliament ; there are ſeveral Statutes that are — x 
e Li. 


to be vold, which are unreaſonable in themſelves. 

Then ſt voes 4-4 7 in all this Retoi, that 
dery · Men are 0 the good Government of 1 
which hou hve ben taken r Mod. hog 


4 att 


Hoke, Chiet Zuttice. dne ge. 45 r 0 be enn iy Lie 
to ſupport the Government — all Societies und Cozpoꝛations, 
elpecially this of the C London; and if the Bays? und 
Aldermen lkh6ild not haue to puniſh-Dffenders in a'Sum- 
tar Map, then farewel the Government ol the Civ. 

ut the Exception which ſticus with me moſt is, That it 18 
not let out that Fells id àn Officer of the City; and indeed J 
think not that her is an Dflicer of the City, uatenus a-City, 
tho J confeſs he is an Officer to the Sheriffs'as he keeps the 
County Saol: But it ought to have appeared, that N 
committed to an Dicer of the Yayo? and Avermen.-- | 


Clark was afterwards*diſtharged per totam - Curiam, tho' all 


ie Court: declare cheit Opinion; "That tho Cuſtom Nas a a 
god Cuſtom, and was fo the Abvaktage of. the goon Govern 


City, 
e 


| ment of the City, and. therefoze they would always ſupport it. 


9 585 Rex 


L- 
— 


8 1 
— * 
232 5 2 8 * = £5 = — IT. * * 
» . 
. : „ ad " 
erm 1 | | ; 

. 240 

a DS — 2 2 I -— » 


an : 
red or fallow Deer, in any Forteſt, Chatej or Purlieu, Paddock, _ — 
Wood, Park, or other Ground encloſed where Deer are rg ry Offence. 
without the Conſent of the Owner or Keeper, or ſhall be aiding | | 
| ſhall be convided either by Confeſſion 1 ff wound- 
or by the Oath of one or more Witneſſes, before one ot more Ju- 1 
a 


tis 30 l. 


within Twelve Months 


Deer, to be levied by Diſtres, by 


e whom tlie 


Poor, another to the Owner of the Park; and if no Di- 
ſtrels can be had, then the Offender is to 224 —— 
and fland in the Pillars. = 
Dae Peckham wag tortulzen upen this AX ftz tealing a Deer, 
P. Re by Cern any 


* 


vas was 
not: Foz the Dffence appeared to be done 14 Auguſt. 7 Will. 
and the Jnfozmativn was exhibited 13 Auguſt, 8 Will. aum not 
before. Now an Jnfozmation is no.P2oſecutidn ; and if ſa, the 
2 was not proſecuted within x2 Bauths after che Offence | 
To which tt was anſwered, and fo ruled, That the Retam ſets 


An Omer was made by Two Jultites of Peace, tu temove 


| a Pa Pan from the Pariſh of Chidingfold to Penſhurſt, 
which Oper was confirmey upon an peat, © 
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14 Car. 2. 1. And now a Motion n ts the Firſt Ower, 
eap, 12. becauſe it did not hem that the Man in a Tenement un- 
der the Yearly Ualue of Ten Pounds. 


2. che Statute enables tio Juſtices of Pente to remove the | 
Party, one of whom is to be.of the on Ih Wop was 
- omitted in that Omer. _ 


The Court diſallowed the Firſt Exception, which was the ſame 
foꝛmerly over-ruled in the Caſe between the Inhabitants ge 
borough and Wootton Rivers. 

But the Omer was quathed: fo2 the other Exception, the 
oor being of Opinion, That Two Juſtices cannot remove a 

Tr n out of Sefſons, unieſs one of: them is af the Quo- 
cauſe they have a Dyer part . 1 | 
heyy an be followed, 


£24014 


Pariſh of Maron v. verſus Pariſh of "Cheſter. 
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ip it TED — - wing 
ecyperarer damnd, unſtead Which cannot be gen. 
Nom tho both theſe CAloms may have the ſame Signification, 
as Conceſſum eſt is the ſame with Conſideratum eſt, dc. yet Ulage 
had made the Mow Aſſidunt to be the p2oper Cow in ſuch 
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To which it was anſwered, That Aſſident is the moſt proper 
lo, fo2 it comes from Aſſideo, fo doth Aſſeſſoꝛ; and the Ju- 
ty ate the Allelloꝛs of the Damages. 


Curis, And the Cet way of the lame ©! but would 
not allo m and Conſideratum to be the Came. for it 
m Ccucatſr, and often is without Conſideratum eſt, © 


Salisbury verſus Proctor. 


Jaye rover the Plaintiff declared „That he was poſſeſſed of overs 

Gans, viz. of Fifty Pieces of Gold coined within this King 

dom, ac de Viginti petrat Carnis Bovina, L Anglice C 

Stone of Beef ] ac de Viginti Caſibus TA lice glce Twene 

els] as his pzoper Gads which he loft, ps pron Bona & 

Catalla poſtea apud, ' ſuch a Place, ad Manus be Poſſeſſionem of 
per invention debuerunt. | 


„ That he was poſſeſſed de Veit Vaſibus, [ Ang lice amen 
Ceſſeig;] — — ad wh * S09cvnoPullo hap en 


„ Kiste theſe. Gas ad PF YO eave- 
— Manus per 
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The SE hath not an authonty to refuſe a Church 
warden being choſen ; fo2 if ſuch Power ſhould be allowed, the 
Cuſtom of chooſinghim will be quite town. The Partthioners 
are the pꝛoper Judges of his Qualifications ;- and the Archdeacon 
hath no m oy 1000 than to adminifter-the Oath, and admit the 
Perſon choſen; and is no moze a Judge in this Caſe, than de 
ts of an Executoz oꝛ miniſtratoz. 

The Þ . refuſen. cannat being an action upon this Retoꝛn | 
to try the Right ; fo2 to-ſap, Non fuit pauper Lactarjus, would be 
very incertain, becauſe he may be pam in ſeveral. mY 
. pet not be thereby n. to pap 1 ERTrES 


E contra. 
- . The Queſtion is, 1 the Perſan ho hy Law is ta an- 
mnilter For Dat of, Fee, bath an Power ta junge i 


ility ok the erſon choſen to ſuch 6 | 
9 155 a ekoze the Ecclefi altical Coure | 


CR 


ce was Sptritual, 
is = only td ſivear him, but 7, eule to judge of bis Ability; 
be is pzeſented'tp that Purpoſe... They have. a fgznal 


wceeding..to e u Sal en, ther Determina-⸗ 
Bel ts abilis, mut always be allowed where they 


have any Jurisdicion of the Caule 1 
„ki es A Church-wardents an Office. ade al ve of 
43 Eliz< 5: ggg t be the Stachel Eliz We and a Gre, 1 


countabte * Partſhioners at the 2 > 
and therefoze Care ought to be taken that he ould be 185 * 


Idonea Perſona. 


But the Court were of Ppinian, That a urch warden is a 
Tempozal Officer; that he is a Eozpozation; and Actions are 


bo pe in bis 1 likewiſe Wirten 82 een 
oners 1 

ſwear biknWhen thot 

Foz why ſhortly tone ut that rather” 

moſt concerned in Intereſt, which are the Patt 


not. ta E 1 eh, 1 
put a fit and .oble Paare. 

Pdwer dis to chile Yi ; dum (02 this | 

Mandamus was granted. x. 
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dale, of Thy ooh Simon u br 


the Statute Ano 14 K. 8. the Charter is confirmed, by 3 
(nth the College of icians is ihcopozated : hien ac ca 5. 
made them a perpetual College in London, and Seven es 
compaſs thereof,” with Power to choole a P2eſinent-every Peat. 

Tt enables them ap — — Lands, and to ſue and he; ſued ; and 

p2ohibits any to 1 «mp e within that Cixcuit, _— 

appꝛoved under the of the College, upon Pain dt gil: 

divived between the King and the College. h 


An Aﬀton of Debt e 
Plaintiff, b ame ot Preſidens & Collegium ſeu Communizas 
Planten London, again the/Deferdautz int In Bug 


Phyſick without Licence: per quod Adio accrevit Doming Regi & 
Dominæ Reginæ & eidem Præſidenti quĩ tam Communt- 
pon Denntcter, tothe Declaration, ) 

Aion was — forit: ought Dr. Laughs 
vt the of Phyliciangiog 52” 2h 
an Aktan ng Profre Cre. Th 
Coz- I21, 129. 
cge be- ; Roll. Abr. 


and College ſive Communitas 


I a 
; WA, mY i n Ir; 771 

3. che Concluſion is, per quad Ale aecrevit eas leg 3 Crs: Cai: 
&c. & Preſidenti quĩ tam, &. ſive Communigaci, c. 286. 
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E contra. 


Ag to the laſt Exception, that is of no Force, fo2 in all Infoz- 
matfons upon penal Statutes, the Concluſion is, Per quod Actio 


accrevit + mann, . 


As to it was (aſd, College and Community 
are Cows cudem Steinen hereoxe ought to be 4 


in this Cale. 


And as to the Firſt Obje#ion which- was anſwered laft, it 


es er m was ſaid, That tis a Queſtion whether this Aition hadbeen gud, 
44 ng by the Preſident alone; but it cannot be a 


Duekion whether it hall be good 0} not, when byoupht by th 


Corpora 
It the "Caſecf this College and Buſh, it was brougbt by the 
Name. of P:eſidens Collegium ſeu Communitas, de. am held 


OS. Cookily ene College, cer ar 

ſeveral Pꝛec edents of Attions bzought — the ſame Fam 

fer this ant muſt beth Nope ay to te by OT 
55 N oi: 1 


„ CS, 


the Penalty ls giv en to the Coppozation. Sed 
nue verſus Inhabitants of Chefe, f, 


OF 


diſchargedof his Service, and Sir Paul ſent him to Cheſterfield 
to one Thorp & Barber, and gave dim 61, koꝛ one Pear ta teach 


him to have. . 
| — — That he cams to be an Injabitan 
oat Wal- 


"The Chief Juke 
| of Buſh but this is the beſt — — | 


Francis Jeniſon lived-as a Footboy with Sir Paul Jen- 
inſon in Walton, ine as  Foobp f 


yy v-  o a acc opl. 
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as ſaid, pe was no 
fozmer Smith in that 


there as her Servant. 
The Jntent of the Statute 


Writin 


lp, 


But on the other Stde (twas 


„ and 


' was, That by giving Notice in 
as well the-Number of his Famt- 
but neither the Lom of the Man⸗ 
many this Smith had in his Fa- 


the Mom of the 
ar, can tell how 


g, the Pariſh may know 


as the Place of his Above ; 


ner,no2 the Uic 


ved with 
wozked 
mily 


by ſhooing their Hoxles. 


The 
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Che laſt Statute ſeems to be made purpoſe! 
. Settlements, which enats,That che Forty Days 
from the Publication of Notice in Writing of a Place of his Abode, 


and Number of his Family, when be wall vgjver to the Church- | 


warden, &cc. h * 


By which Statute, teveral Things are allowed. to LON 


Settlement without Notice in Writing. / | 
As if: BanTrecute a-publick 'Office fog a Prat, 05 wan 

charged with publick Cares to che Pariſh, oz unmatrienp 
hired fo2 a Pear, 02 Appꝛentice, &c. 

Since the making this Ack, it hath been adjudged in this Court, 
Chat it a Mau be to the Rates, and doth not pay the 
Sum at which he is aſſeſſed, that make no Settlement; and 
pet in the Caſe of Ipſwich it was held, that if a Man be aſſeſſed 
Parth-Tat.” CR ALI ores, and yet tisno. 


b 
4 


Explanatozy of the, Statute of King 5 
fo2 the Court tannet beyond that 
Fir Order * confirmed. 
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Aal and the Ouſter in laid to be Poſtea life codem decimoſdie 


Lands in Blymhill, in the County of Salop, I 1 


167 | 
The Defendant's Attozney entred into the Common: 
ENT, Leaks, Entry, andOuſter, and ta try 1 ts 
— the was cried actamingiy laſt Michaelmas Term, which 
and which wag 


Che Declaration bellvere to + the Tamil in Potion 
was right, any a full Defence being made at the Tryal, 
Judgment. map be well arne ee this , 
und this is warranted bythe Statue 1 
That in all Actions after Iſſue jo nd, Jud ſad; Jadgmegr ſhall be given, 
notwithſtanding any Miſ leading, lack of our in ſufficient Plead- 
ing, Miſcontinuance, Diſcontinuance, or Miſconveying d Proceſs. 
oft Paris ning of Iſſue, '&e. or any other Default or Negligenee"of an 

, their "Councelfors or Artorneys; which are large? 
and- general TWlows, and will juftifle the Amendment in this 


Cale. 

Chls Court hath* changed the Plaintiff in Ejettment after the 5d. 2 
Declaration delivered, he ge ents to pzove a Deedin ark wu 
pleaded. 


32 H. 
ca. 30. 


the Cauſe. 
It hath likewile enlarged the Term where the Cauſe hath been 
long in Agitation, and it was e en er 


there is any Ching ta amend by. 1 
In Ejetment is an Aﬀion bought by acl 
meniately under the Power of this Court k any other 

© Aol, to ee Matter of Foz ſet out by the Court. AL 
No the Declaration below again the Caſual Ejeda being 

right, tat in n Nature of an Pagina in whoſe Roam the De: 

fendants are to come in by Rule of Court. 
CTis plainly' the Miſpriſion of the Clerk, and thetefoze.it.may 8 Hl. 6. ra. 

be. alſo well amended within the Statute of Hi. 6: 1 * 

menen 


Birch Serjeant, Sir Francis — Sir Thomas Powes 
Contra. a g = l 

I by tbete general Wowds in the Statute of 4. 8. enery Thing 

maybe amended as it hath been argued on the other Side, chen 

al Bottons in Arreſt or Judgment would be vain, and to no 

Eat, becatiſe let there be never; ſo many Erro2s, either in 

Subſtance, oz Fom, they map be all amended, but the 

Paattice is otherwiſe, - 

Ns to the Death dieery wholtho Cqurc:thoud make an Amends 

mentn this Cale, ketauſe they have alteren a Plaintiſf in the. 

Came Aﬀton, at can be of little Foce, for tis uot quaterial who 

C 3 is Plaintiff in Ejement, £2 he (8 offlp a nominal and imagina 
4 nr ater rw therefoze Jus Invament. cant be entered; againſt j 
after W 4s denn, Verauile de is not n PE NS: | —_ 
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Chis Hilke was ſeen befoze the Tryal, and the — 
moved the Court twice, but they would not alter it; but pet he 
p2oceeded to try the Cauſe, and would now have the Court 
make a new Reco?d, a new Leaſe, and a new Ouſter, which 
could not be done without the Conſent of both Parties: | 

All Amendments extend to Foxms and Miſtakes of Clerks, but 


not to Titles and Subſtance as this is. 


That the Court ſhould give Leave toamend this Declaration, 
becauſe they enlarged the Term where the Cauſe hath been long 
depending. Certainly that can ſignifie but little to this Purpoſe, 
becauſe where Difficulties ariſe, Curia adviſare vult fo2 Two oz 
Thꝛee Pears together, rather than give a haſty Judgment. Mom 
that is the Att of the Court, and no Default ofthe Parties, there- 
foe they may well enlarge the Term, 

It cannot be ſaid with any Colour of Reaſon, that this Aﬀt- 
on is mo2e under the Power of this Court than any other; fo 
. ings in Ejetment are as regular as in any other Caſeg 
whatſoever. - - 

Jn the Caſe of Thompſon and Leach, an Ejeftment was bought | 
fo2 ſo many Acres Ligni, but the Court would not amend it, any 
put in the TUo2d Boſci; and therefo2e the Plaintiff having decla- 
red of ſeveral other Things, Care was taken to ſeparate the 
Damages by the Uerdif. | 

Now this being Matter of Subſtance, it cannot be amended 
by the Statute of H. 6. becauſe that doth not extend to this 
Caſe, foz it muſt be after Judgment, and in Afﬀirmance of 
the ſame, and this Motion is made in Arreſt of Judgment. | 

The latter Statutes do not extend to it, but only to Mat- 


ter of Form, ſo that it will be difficult fo2 the Plaintiff to 


22 H. 6. 58: 
Bro. Amend- 
went 41. 


* Paſchz 
21 Car. 2. 
Sid. 416. 


- —4 any particular P2oviſion in thoſe ads to ſuit with this 
aſe, 

This Court denied to enlarge the Term in an Ejetment be⸗ 
tween Hutchins and Baſſett, which was hung up many Pears by 
Paivilege of Parliament. | 

This is not the Miſpziſion of the Clerk, and therefoꝛe it can- 
not be now amended in another Term: So was the Law foꝛmerly 
held to be in an Action of Treſpaſs,fo2 breaking thePlaintiff'sCloſe, 
and carrying away his Goods; which laſt-{ows were left out 
of the Declaration. This was not allowed to be amended in ano- 
ther Term, fo2 the Plaintiff is to declare at his Peril, 

Neither tan the Caſe of * Pemble and Stern be an Authozity to 
govern this; it was a ſpecial Uerdit in Ejetment, and an Excep⸗ 
tion was taken to the Declaration, becauſe it was of a Park with- 
out ſaying how many Acres, & de Pannagio, of which an re | 

wou 


- 


Tem Pace 9 W. 3. 


A 


—— = ur the Courtbeing übe uporeailother Polar; 
a Rule. wag: made to abjourn it into the Exchequer Chamber; 
and befoze the Reroꝛd was certified, = Wadham Windham, otic 
of the Juſtices againſt the — fo 
then there being but Theee Aube 


"1 


 Chotmondley gee Broom . 


Ver upon Nen ves bpraghe agate Be Orfeupant gte 
in Cuſtod Mar, who plended, Chat about the Time 
he was an Inhabitant in the County 


this being held to be a Foytign Plea, and not ſworn, 
Plaintiff to that Reaſon ſigned his Judgment. 
— Arrtodiſion, pet. CTY 4 *. 
, on 
therefoze need not be am. P 
Antient Demeſne, and all Pleas of Privilege, ate Pleas to the 
Jurisvidion; but they are not Foreige, "and therefore they are 
to be received without an Dath. ; 
Many Inſtantes may be r whith if not 
collateral to the Aion, muſt be receſved-in that Manner: As in 
an Aﬀfon of Debt fox Money, if it appear upon the Condition 


Inkerioꝛ Court, and the Defendant pleads Payment accowdingly, 


loathe Judgment Was ut alide. 5 
+ Rex verſus Jarvois. 
ge ar Trapedit Chum of North 
A fiel C 2 « Webly, tat late Pyfo? of the di 


ſolved 4 1 2 St. — 
ry of Worceſter, was ſeized of the 1 the ſaid * 
rer 


38 


of the Bond, that it ſhould be paſo out of the Jurisdiction of an 
this Plea muſt be received without an Daths and fo? this Rea- 


Apoſtle, of Dudley in the Coun- 


336 


apud Nantwich, > CERT mount 


Lut. &#: 
236. 
Stiles 225. 
Sid. 329. 
Sand. 97. 
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hn Lat. Lt ma. i. » 


| in groſs as of Fee in Right of his ſai Prop, and — 


27 H. 8. ca. 
8. 


ſented John Hiokley, who was infituted and 


his Convent did on the 9th of Jure. 21 H. S. grant the nert 
— to Ralph Bradley and others, under their 
on 


by the Srarure Fche, 27 H. f. the Pu was viſtolved, 
— above the clear Penriy Uatue of 100 l. per Annum, 
and the RS HET n given to the Ning and his 


O That H. 8. dee es, and it afterwards caie to Queen 


Mary, and ſo to Queen Elizabeth % 


That Ralph Bradley, the 14th of Auguſt 1558. which was tn 
the laſt Pear of Queen Mary, granted the next Preſentation to 
Sir Richard Levingſton, and Edward Levingſton Eſq; that Sir 
Richard died, and Edward Levingſton ſurvived, and was ſole 
poſſeſſed. 

That Queen Mary died ſeized of the Mvowſon, and the 
Church became dold by the Death ol Richard Walker, und that 
brad Levingſton preſented Heney Elquire who was inltituted 
and induſted. 

That Gch Elirsbeth died without Jſie, and the Advowſon 
of the ſaid Chilrch deſcended to King James the Firſt, and fo de- 
rives a Title to bis preſent Bajeſty, and that the Church being 
void, it belonged to him to preſent. 

The Defendant pleads, That Bene & verum eſt, that King 
James wag ſejzed of the Wvowſon in groſs as ot Fee — tn the 
Declaration; but that he by Letters-Patents under the Great- 
Seal, dated the Irch of July, in the 13th Vear of his 
granted the fame to dir Charles Montague, and Edward Sawyer, 
= their Heirs, the Church being then full of the ſaſd Henry 


1 they 15 July, in the ſame Pear, granted it to Edward 

Skinner att his Peirs; that Skinner afterwards levied a Fine to 

4 Thomas Jarvois, and declared the Uſes thereof to the Cogni- 
er and his Heirs. -. 

That Sir Thomas; Jarvois, 30 March, 4 Car. 1. granted the 
nert Pꝛeſentation to Phineas White; that the Church became 
void by the Death of Eſquire, and that Phineas White preſented 
Timothy mg who was inſtituted and induced. 

That Sir Thomas Jarvois dien ſeized, and the Avvotvſon vid 
deſcend to Sir Thomas Jarvois his Son and Þeir, and that the 
Church became vold by the Death of White; he me. 


* 


[eo 4 — — — — Can =” UP" 
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Chat Sir Thomas Jarvois died ſeized, and the ſajo ui, 9 
deſcended to the Detendant being his Son and Heir, and that 5 1 
the Church being void by the Death of Hinkley, he prefented the: | 
Defendant Hinkley thereunto, who was inſfituted and invufted, 
and traverſed that King James died ſef3ed of the Advowſon afore- 
ſaid, Mogp & wy — non! 2 præd Domini Regis 
nunc per Narration ſuam 4 ius avit, proteſtando 
Sir s Jarvois deceaſed, cad the * Jarvois, . — 
ceſſively for the ſpace of Sixty Veats and more, before this Writ 
brought, ſeized of the Advowſon in groſs as of Fee, and that Henry 
Eſquire died about Sixty Years before the Writ brought; for 1 05 
ſaich, That Bene & verum eſt, that — {err was ſeized, and de- 
rived a Title to the Deſendant Jarvois, abſque hoc that the Church 
was void by the Death of Henry Eſquire. 1 
The Attozney General tu Jifſue upon the Traverſe of Jarvois, 
which was now to be tried. | 5 | | PLA a 
The Queſtion at the Tryal was, CUhether the Defendant 
ould give Evidence, and chen how this Ayvowſon came out of 
e Crown? Fozhaving alledged, that Bene & verum eſt, chat Ring 
James was ſeized, and inducen his Title by a Gꝛant from the 
King, and having traverſed that the King died fef3ed, &c. he 
ought to produce his-Gzant, and ſhew how it came ont of the 
2 the-Seilin of the King being Lonfefled in'the Plea, 


Keb 


itur, that he died ſeized. 


_ A ERS. al xs A SES 
\ rr 1 = 5 
. 2 __ E Rn . 


now 9 the 
Crown. Sha 80 
Then the Defendant produced his Gꝛant, which wag by a 
— Warrant from the Commiſſioners under the Geeat-Seal, fo: 
- vas lite" by the Council of the Platntif, Thatluch 
make an Dugtnal Gtant, they ha on! Apecial 
| * | 
them to ſupply defeiive Titles, by confirming 
th were already made by the King, 
which is dated the 24 Feb. 16 Jacobi, ij upon 
Reco under the Gzeat⸗ Heal; tis an expreſs Authauty giben 
and the Gzant made by them is with, refe- 
tis Per Warrantum Comiſſonar', 


i Paſcha, 5 W. 3. 


2 Inſt. 471. 
Cart. Rep. 
193. 


Noy 150. 


: 3 
en which n 8 
"Fa', fo2 he intended to grant nothing but what was in the 
Poſſeſſion ol che Party befoze, o2 fo2 which be 1p. pita | 
ont upon wide: Cominloner ITE 


Econtta. 
i But it was argued kv2 the Defendant, 8 
edent G2ant, becauſe this made by the Commiſſioners was 
cient, koz it ſhall be pzeſumed that the Commiſſioners did 
— . — Authozity; and the Pollellion having been in the De⸗ 
kendant ann bis Anceſtozs fo2 Sirty Yeats. and upwards, ann 


no pꝛetentation ſince from the Crown, it ſha never be intended 


that thoſe Commiſſioners exceeded their Power. 
And of this Opinion was the Court, eſpecially ſince the 


be that 
ners. 5 


„ 13 2 


Brace verſus Pennoyer. 


: L . 55 


12 Treſpaſs, there was a Judgment in the Common Pleas a 


gainſt Thaee Defendants, wha dzought a Writ of Erroz in 
this Court; andbefoze theRecodd certified, one of the Plaintilfs 
in Erroz dien, and after his Death a Capias ad ſatisſaciend was 
n the other Two ſurviving without banging a 


"The Queſtion was, Whether there ought not firſt ta be a Sci 
Fa', becauſe, as it was (aid, the Execution varics from the 
Judgment, and is not purſuant to the Recowd- becauſe there 
was an Alteration of the Perſong from Chꝛee ta Two 272 

'Tis true, where one is not Party to the Recoad as Heir, 
 Exeqiſt, 10 n can have no * 1 ion withou 

ci Fa u ear, becauſe Alter 
the Perſon altereth the Process. 

But tig as true if two Plaintiffs recover 
foze Execution, the Survivoz may take it out 


ay" becauſe be is Party Ar * 
3 


« 62m 10 . — 2 ! 2 „„ „% „%% „„ t Is A 
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CCC 
Dekendant may bing an Audita querela and be relieved. + 

Eis true, if one of the Platyri's in Erro7 hav dev after 

the Affirmance of the Judgment, th n Se F 

In Replevin, Chee Defendants togntzante, &c. and a Dye 58 
Aerdic was given fo2 the Plaintiff in Michaelmas Term; fu the 
Second Pear of Queen Elizabeth; one of the Dean dier 
after the laſt Contiumance, pet 
other Two ſurviving without a Sci” fa. 
that Execution may be taken this: Caſe 
_— and Application 


the * .- i 
tion! conſtat Cur”, Ader one of the Bs {ag veep — 

Foze the Court hoth award Execution Re: 
* Raum Superſsdeas Was alpardes © the 


4 


SIT 


Tem Tasche, 9 W. * 22. 


Pꝛohibition. 


2. That the Property being once veſted in the King, by the 
Condemnation of the Ship as P2tze, there can be no Suit af- 
terwards in the Admiralcy Court here: Foz if after ſuch Con- 
demnation the Geds be converted, the King muſt bzing an 
Atton of Trover: And this is a plain Action of Trover upon the 
Face of the Libel, 


To which it was anſwered, "TOP this Ship was taken with- 
dut any Commilſon 02 Letters of Hart; and therefoze tis a 
Perquiſite to the Admiralcy, and Broom is reſponſtble to the 
Ring fo2 the Ship and Goods. 
There —— Libel upon which to ground 4 


Firſt; 


__  Frant 


Feirſt, They ſay; That the — 1 fn the Weſt Indies 

infra Corpus Comitatus, . Which is not tent; fo2 it ought to 

appear upon the Libel; rhar che wis ratten upon the Land be- 

nd Sea, becauſe this Court takes no Notice of Counties 
and no Probidition after Seatente Wan Ag 

a E That the” Cantat ua bt | 


That the Projexty in dot ben in the Ning the Condem 
Mn fs that my veclares' it to be in dam, rip which be th 
. — ſux in de Admitafty Herd; nd Thv' the Bess w 
ted ut Tand, and un Akten might dy bosse at Tad fo | 
Coiiberfion, vet the Ougmal Ca upon the Sea upt 
'whith this Bale vid depend, gives the Court ol ny 
rigviifoir, fd) the Con 8 was at Sen; G69vs were 
rh of Lid 


it 3 Ho Cri, oi the Comer he 
cron Aber inttuit nd an 


a treat 3 Willd - 


F. 34. 


1 


1 Sid. 320. 


8 ag 


be ttted to b 


45 e rept, Sec. upon 
to the Party griebed, and Ten ede the 


=p 5 tummencep in the Nee Court þ 
gdcy, nw 20 the Parry had AKA — upon Smith ver ſu; 


ther to the Del entence was ecutors, 
ett, — 


a Le- Cro. Car.g7. 


offs taxed, any Ext oti fo} Menü: dr 
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: 5 . biited of Perjury at a 
| Trial at Bar m_ 
Law, fet- 


* A triation ar | 


—— 


rte E 


tur ill ben kerle, I I 
t Duce Albermärle 
ſuit Teſtis præd ſigillation & de- 
liberation earundem, Ac ulterius 
idem Coron; & Attorn dicti Do- 
mini Regis pr pro eodem Domino 


Rege dat Cut hie intelligi & in- 
| formari 


adeunc & ibidem 
A. ſalicet in prad' 


am TJeſics adfunc 6e Regni 


Aiden ex parte 


dar fuir quod pred” indentura 


bargainiz hy vendition 
dat” dicto decimo quinto Die 


Junii Anno Domini beo 


excenteſime- octogeſimo imo 
ſupradicto nec non præd — - 


tut relaxation 8 dat dicto 


decimo ſexto Die Anno 
ay tag Millefimo anale 
 oRtogeſimo primo ſupradicto fi- 
ul & deliberat' fuiſſent per 


bd nuper Ducem Albermarle 


e dat' earundem Inden- 


rr wat) tunc domum manſio- 

nal ipſius nuper Ducis Alber- 
marle co'it vocat' five cognit 
per nomen de Albermarle-Houſe 
quæ quidem Domus przd' decie 
mo ſexto Die Julii Anno illo ſuit 


ſituat' in Paroch Sancti Martini 


in Campis in Com Middleſex 


pred quodgue quidam Richardus 
Armiger' cemporibus ſi- 


gillarion' & deliberation Inden- 


% 


pred' Roberti 
Richards in cauſa præd product 
Sc adtunc & ibidem. debito mo- 


do jurat oribus jurat il- 
1255 eee ibidem 


roch de Plies Sande lens 
in Com Devon Yeomah pro- 


duct fujr Teſtis ex 
Henrici Cornforth Pre yr 


cauſa przd' & adtunc & ibidem 
jurat fair ſuper Sacroſan Dei 
Evangelioad icen'yeritatem, to- 
tam veritatem &c nihil ptæter ve- 
ritatem de & in premiſſis in exitu 
inter 40 modo & de 
ma præd quodque 
3 8 

culis ſuis non habens ſed ü. 
gation' Diabolica mot & ſeduct 
adrunc & ibidem actum & 


conſenſum ſuos E | 


voluntaric & corrupte ſuper ſa- 
crum ſuum præd dixit uit 
juravir' & juratoribus Juræ præd 


in Evideas de K egen, pred 


2 
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ef — oftogelimo” 


pradiQ' inuend* Magiſter 
— prælat Richatdum Strode 
inuendo fair apud Newnham 


| (quandamDomum'vocar' Newn- 
ham in Paroch” de Plimpton 
Sanctæ Matiæ in Com Devon 
quod circa medium 
Jukit [AL 2 July] . Millefimo' 
primo 

eundem Mr” Julii eodem 
iſter Srrode- 
trode iterum 


inuendo) Et 
teſimo octogeſimo 


Anno inuendo 

cundem Richardi 
inuendo fuit apud Newnbam dict 
Dominum vocat Newtiham in Pa- 


roch de Plimpton Sanctæ Matiæ 
in Oom Devon præd' inuendo 
& quod circa medium Menſis 
Julii Anno Domini Milleſimo 


a ſexcemeliao Toa pos ow 


* - 


moved in Artett of 


1. Fog that tis not ſet forth, That the Oath nean t 5 


the Matter in aue. 


Magiſter Strode ipſum cundem 


Richardum Strode iterum inuen- 
do fuit apud Newnham ( przd* 
Domum vocat' Nenhün in 
Paroch ptæd' dePlimpronSantz 
Mariæ in dicto Com' Devon' 


iterum inuendo) ubi revera & 
in ſacto præfat Richardus Strode 


circa medium dicti Menſis juli 
Anno Domini Milleſimo ſexcen - 
teſimo octogeſimo primo ſupra- 


dicto vel ad aliquod aliui tempus 


quodcunque in dicto Menſe Julii 


codem Anno non fuit apud 


Newnham przd* prout idem Ro⸗ 
bertus Greep ſuper ſacrum ſuum 


præd falſo malitioſe, voluntarie 


& corrupte dixit depoſuit jura⸗ 


vit & quratoribus ibidem 12 8 


præd Evidew hope 9 
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1. 


Defendant was convized of baus and now it was 
Judgment: 


2. The Fai is laid, that at a former Trpal Me. Suede gave 


—_ that the Jndentures of Leaſe and Releaſe were erectt- 
2 the Duke of Albermarle at Albermarle Houſe, about 15 


lag ded Date thereof, which mas the roth Day of July, in 


year 

ke, and "i a-Witneſs: that the Puke din ſeal and Delt: 

the ſame ; and the Perzury now aſſigned is, That the De- 
then veposD, That about che ſame Time Mr. Strode was at 

Newnham; (Quand' 


Sante Mari in Com Devon inyendo;) Now the Words 

which Time are very uncertain; fo; if he had vepoſen Mr. Strode 
was then at Newnham, 'without ſaying any p more, it muſt be 
agreed that had been de doth not appear where 


i 


1. and that he was then and there pyeſent with the 


Domum vocat Newnham in Paroch' Pros | 


Newa 


Rex verſus Gieep. Yi * 20 ter rah 


Term. Sandtz Trin. W. z. 
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Newnham waz, 02 thut it wan Mr. Scrode's Houſc, on in what 


County, oꝝ in what Place. A hne broom) C tf 
Chen the Inuendo muſt be the only Support of this Antonna⸗ 

tion, and that makes it woe, foz the Detendant woe that 
Mr. Strode uus then at Neunham, which maybe talen o untended 
any Newnham in England, and by the Inuendo tis tied up to a 


ſwoze Mr. Strode then nas; fo there being no ſuch Newnbam 
mentianen beſae the Inuendo is immaterial, fo the Duty of an 
Inuendo is tu aſcertain a Thing mentioned beo s- ss. 

They thouly-have det fonth, that there was a Tryal; Sac. that 


| a Deed was given in Evidence, and that Mir. Serode'twas pub 


3 Zulſt. 265. 


1. Bulſt. 183. 


Cro. Eliz. 
428. 


tion at Common Aan foz the ame Offence, 


Nm Michael mas Term, Anno 37 Eliz. a Han was invited in this 


duced as a Witneſs to fuppoxt that Deed, that he had a wouſe 


in Devon called Newaham, and that he depoſedhe faw the Derds 


erecuted in Albermar le Houſe at ſuch a Time, and the Detendant 
ſwore that Mr. Strode was then at Newnbam | 7 
- When (lows ſpoken are incertain, they all not be made 
alklonable by an Averment ; as to ſay of an Atto me, thou halt 
forged Eviting, invendo-Bonds and Covenants; de to'ſaya Ban 
had the Pox, inuendo the French pp. 
There ought to be a greater Certaintyof the Place, than of 
an Addition to the Party; and fo2 this Reaſon, where Eighteen 
were indited fo2 a Atot, and there was no Place named where 
Seventeen of them did dwell, the Indickment was quached. 


Court upon the Statute 5 El. fozPerjury. Che Juin ment let 
koꝛth, that there was a Suit in Chancery between Two Parties 
foz the ano? of Scavetton in Devorr, and d C. -was 
awarded to examine Witnefſes in that Cauſe, and that the De- 
fendant being examined, did wear that a Feoffment of the Ma- 
nor mas deliverey as an Eſcrow, &c. Iniendo prad* Manerium. 
Not it diu not appear that the Oath, which the Defexivant then 
made of the Delivery of that Deod, d concern dhe Mano; of 
Staverton then inQueMion ;and it Mall not be made moꝛt certain 
by the Collowing Mos, viz. (Mancrium ptæd Invendo) becauſe 
a Pan Halt not be puniſhed foz a Perzury by che Þelp of er 


© Now tho that Inditment was upon the Statute, yet che lame 
Reaſon which was then given, wil hold geod upon an Jufoxne- 


Upon 


"Term, Sanftr Tun 9 WM: 3 - 


. Upon — 
intended y the Mitnels, fo: — — his 
Evidence, to ſay that it was Newnham in Middleſex ; Ander 
Jury would haue no Tonf@eration:pf it, wnlels ſit havrhern: de⸗ 
ſcriben to chem, !byagking what Newnham nas meant. 
So that without the inuendo mon conſtat what ö 


Albermarle Houſe, tis the Diſtante tum thenne ie les 
the Thing material. 

Now Mc. Strode having vepoſed, That on oz abaut-the middle 
of July; he was a Witneſs to the Execution af the Deen at 
Albeemarle Houſe, ann the Defendant having uam <ewas: then 
at Newnham it mup be intended the/very next auen 

Albermarl Houſe ; but the Inuendo makes it to beat Newaham tt 
| ts viferent rom inbat was Imam, tag the Law 


Certainty. 

The Law will not allow laws to be mint then mundo, 
if as toſupport an Ion on the Cate os ſpeaking ibem n Multo 
ſartiori in Cales ot Perjury, fo2 that would be 60 Fomntt a Man 
of one of the higheſt Crimes in a Matter never donde bim. 

This was the — of Juſtice Gawdy, that a Yan cam 


be perjux d by an a} | 
dn there — OE on the other Sive, to pzovenzat 
an lnuendo — make Wozds aitionable which arenot in herr 


thenſtides: —̃ — Q 
my Piece, Iunendo any Gun, the Aition Will nat N 
1 common Jntendment u Picce Ig n Gun, yet bis 1 
and hall not be helped by an Inuendo ; but if Ware pad 
previous Diſcourſe — 
e ee 


wan ann mae Oath. 
Star: 


Tn Michaelmas Term, 5 Jacobi, a | Ban was ident in the 
Chamber fo2 a Perjury committed by him in the Court of Re- 
queſts, in giving Evidence therein a Cauſe concerning the Title 


of Lands, which was reſolved by all the Judges of England * 
3 | 9 
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be punichable, fo2 it wag an impertinent and nut a curupt 
Oath, becauſe ar Court hav no Authoutty — 


Che Math of a Jury-man is, That he wall well and truly tey the 
Iſſue between the Oo that it he voth try ann Thing be. 
Thos the Inne, "tis pet non Jurarum ;-andif his Uerdiit Wereupon 
be falſe; tis not -Perjury, neither can n becauſe. | 

is grieved thereby. 1 


eng nwont 1 
«+ in * ow . 3 


E conted. + | | 
= bas argued- * 5 King, Thatthe e the 
Place tettam enough, and that the Beach of the Dathis well 
Lagen ka 'tis lad in Fai, That Ms Strode, Non fuir apud 
Newnham pred'.: 
is admitted, that an inuendo 6 not pꝛoper toertend Mom a 
beyond their o inary and common Meaning, and likewile where 
a Mod is capable ot Two Signiſications, and by an Inuendo is 
tied up ta One, that chall not pzejudice the Party: as lo Anſtance, 
ik a Man ſap I ftole bis Conn, it may be as well ſanding Cozn, 


ag cut dotun. 


Neither can an Tnucndb reſtrain Sek oy her. Thus 


they who Wnnd forthe Ring; — 
- - the Defendant, did not vitker in the Lawconterning mien | 


but only in the Application ot it. 


Signtticatlons. 


5 Eliz. ca. 9. 
3 Inſt. 167. 


Nowin this Caſe, the Court cannot: tue Motite juvicially; 
that Newakam'ts- a general (C02, 02 that it hath Tio known 


But admitting that the Place is not well erplained, and that 
the Inuendo mas out ot the Caſe, then Newnham is ut large, 
Et non conſtat where it is; but be it where it will, it muſt be a⸗ 
nother Place from Albermarle Houſe. Now ſuppoſing it to be 
near. Albermarle Houſe, tis ſtill Perjury in the:Defendant; fo? 
Mr. Strode depoſed he was at ſuch a Time in Albermarle Houſe, 
and the Defendant ſwoze he was anne luppoüng it 
to be the next Dooꝛ. 

p Lord TR ag in his Expoſition upon the Statute 5 Eliz. 
That if the Thing ſwom be not true, and not material 


ty the Point in Suit, tis not Perjurp, betauſe it is Excrajudi- 


cial, and that At giving a Remedy to the Party grieved, he can 


in no Sox bedampnilied it the Deren be not I to the 
Matter (WINE: 


. 
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This Dyinion of my Lerd Cote mutt be intended upo 
Statute, and-tis then little too ſtreight, foaif the Ching 
aaa en > be SEECIRCES 

3 34 ut in thoſe 

But what was ſwoz2n in this Cate, "was not fo itt abr 8 E. — 
the Point in Iſue, fo2 it may create a Belief in the Jury, that dhe Stature. 
Mr. Strode was tee Houſe gt that; Tame, be ode x91 5 
himſelf to be * n 211 uy l D355 927 9 

Ag to. the Tale in, Go, Eis, which bath been ea «th 
pꝛoves nothing againſt. this ſouendo, it 85 a Su ty.Chancec 
fo2 the Manch of Staverton, and the Detennant onze that 4 
' Feoffment-of. the Manet was delivered. as an Eſcrow, when nn 
Truth it was delivered abſolutely ce ms alligney MPs I; 
jurp in the ——— an Inuendp 6 | 1 as N 75 


immaterial to. the Matter 5 
Party pꝛoduted the Feo 


| that it — 95 
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But here the on is. 4 dba 
Thing to the Senſe of the{Wozds precedent; fo: tis 
155 1. being pꝛoduced as a (Uitneſs, did a 
N in July he was Witneſs: to the executing of. in Al- 193. 
bermarle - Houſe, in the-Pariſh of St. Martin in the Fields. Che 
Defendant ſwoze, Mr. Strode at that Time in July maß at. Newn⸗ 
ham Ubi revera 8&c in ſacto, he was at no Time in u Wat 
Pear at Newobam: And this is kound bp the AMerbicck. 

An lauendo hath been allowed to mate i farther Expla ion 
of Precedent-(Wows than in the Caſe at Bar. 

As in an Action on the Caſe fo2 flandering the Plaintiff's Title, Cro. Eliz 
he declared, That he was leized of the:Bano2 of Upton Grey, 41 
and that the Defendant ſaſd he had no Title to Upton, Inuendo 15 r 
Ny. — 1 U Sous fo2 the NE, ths CR I == y- 
aken in Arreit o VIZ. e MWozds 2 
of Upton generally, which cannot be intended of Upton & irey. 
and ſo could not be helped e But the Court mas then 
ol Opinion, that it was lülnlent to 2 what ay) was in- 
tended, and ſo affirmed the Judgment... 


— 1 IF. 
| — 


Unuu And 


348 FEY Sancte Trin. 9 W, 3. 


Anno 32 H. 8. The Maraueh of. Eecer way ae lun theſe 
Wods, 11 lite well the Proceedings of Cardinal Pool, len 
do Carolum Pool ,who wrote againſt the Ritig's Suptemacy ; and 
he was canuited and HT. 


3 n | 
Id. 107. 2 Jnfomation ko Petjuth at Conan cs as "this # doth 
uire ſo much Certainty as an Indidment upon . 
Tor if Pere be afligned in ſwearing to'ſeveral Je bewies 
DER t chewing in whit! ; this is good at Common 
1 Rolls Rep. Mieither {vill — Indi&menr lie fo: a Perjury upon the Statute 
75. which may be maintained at Common⸗Law, as fo: making a falſe 
; vit in the Chancery, 02 in this Court. | 
Statute hath made the Offender fubjett to a terrain Þ 
malt, and to a Coꝛpoꝛal Puniſhment, and therekoꝛe the Pert 
muſt be Ir falfly in a Court of Recon, and in a Thing 
| material fo the Jie, 
2 Rolls Ab. But this is not required af ComminibLitts: fo2 Asperirpt to 
257. Placito ſwear falfly in a Court Baron, o: in the Eccleſiaſtical Court, | 
2. are not 
Sd. 254. - terial to the ue, fo> a Yan may be perjured in an Anſwer in 
verſa rue. Chancery to a Thing not charged in the Bill. 
There was a Tryal in which the Queſtton was, Compos 8 
Compos; the Mun died in Kent, and the Witneſs lfved in Oxford- 
| thice at the Tryal: pe made a Pꝛetate to his Evidence, by telling 
a Hiſtozy of his * Journey, where he lay, where he dined, where he 
dar d on the Road, and when he arrived at London, and fo til 
he — to Kent. 
Suppoſe he had been inditted toꝛ Perjury, in wearing he dincd 
the ¶ lap at Uxbridge, Ubi revera he did not vine there Is this 
at Common-Law ? Certatnly it is not. ee 


7 7 1 


man! 


Rex verſus Melling. 


Her found guſtty of Perjury at a Tryal at Bar. And 
now a Yotton mas made ko anew Cryal : _ 


x. Betaule the Clerditt was age} Evidence, - a 


2. Becauſe it was againff the Opinion of the Jury who 


tts of Rerod ; no2 that it thould be in a Thing mu ⸗ 


„ —__ id y 8 © 
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The FaX'was thus: The Jury found the Defetidant guilfy of 
Perjury, but not of wilfol and cot rupt Perjury, Ws t was laid in 
the Jnfoamation * ang Jitffite Rokeby being alone in Court, asnen 
the Jury, Uhether they found fo2 the Defendant 2 They replied; 
No. UponWhich he told them, That he could not recoꝛd the 

- which they had given, fo? it was Contradifozy, and they muſt tin 
him guilty, oꝛ acquit him. pe agked them,(Uhether they did believe 
that the Matter ſwom was falſe? They replied, Yes, Ehen he ask- 
ed, (Uhether they did belteve the Defendant did know it to de kalter 
They replied, They tould not tell that. Chen theFozenian laid Chur 
they agreed befoze they came into the Court to find the Defen: 
dant guilty sf Perjury, but not guilty of witfdl, malittous, 
toꝛrupt Petjury; and if that Uerdit ſhould not be recowded, hen * 
to find him gutlty generally, becauſe ſome. of the Jury were dif} 
ſatigfied/ to find him guilty of willful and coxvupr Perjurys 
Mhereupon, 22 Conſideration, they found Hit 
guilty generally, which is a Uerviit both and not on 
again  Tvivence, but againſt their own Dpintons, whit 
cannot be dium Veritatis _- e enen 
But the Court held, that when u Caule i krten at Bar, 3 
new Tryal is never granted fo2 the fingle Reaſon; that the ya 
went againſt Evidence. 'Tis true, it was granted in 

e 


Firzwater's Caſe, ty there was a Wiſdehaioue it the . t 3 Keb. 555. 
flinging Dice to decide whether they ſhould find fo) 11 


1 
4 


tiff oꝛ Defendant, which would alter the Tryal bp: 
Twelve to a Tryal by Lot; ſo likewiſe fo2 erceſive Damages Stiles 462. 
— Wows, as fo2 calling the Plaintiff Traitoz, and the Jury *' 
Then it was inſiffed on behalf of the King, that there was no 
Alnavit of any Bigbehaviour of the Jury, ko they were aff unn 
nimoullp agreed to find the Defendant guilty; but the 4mbigut: 
ty of the Mod Corrapt, did pu3$le them, which made them 
ſcrupulous of finding the Perjury to be ſuch, becanſe they had no 
Evidence of any Bubery to forfwear himſelf, „ a ee, 
Neither is it a Bigdemeanour in them, Firſt to give a Uer- 
dick which would have amounted fo make the Defendant not 
—— immediately, befoze they went from the Bat, to fit 
As to the Firſf, they asked the Opinion of the Court, Kube. 
ther ſuch a Uerdi might be recetved? Which is what they ought 
to do; and if they have the Opinion of the Court, that ſuch Jer⸗ 
dic which is offered 'ts not agreeable to Law, then they arr ti 
conſider what Aerdic to give, — hs 


— — — 
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Mom tis plain, they had this Matter under Condierationbe. 
foze they came to the Bar, becauſe when the Judge told them he 
d not reco the Firſt Uerdif, they immediately found the 
fendant guilty: Which is an Argument they were fully agreed 
pf the Fa to find him guilty; though they could nat nd him 
1 and cozruptiy guilty, becauſe they had no Evidence 
| 2:4 51:9 
Nowto imagine this to be a Misdemeanour, is an Offence and 
Refieftion- upon the Court; fo2 if there Had been any Disbeha- 
viour, the Judge would have told them ok it. | 
They thouldhave oppoſed. the receiving this deri; but fince 
tis recoded,. they muſt not now ſet it ade. | 
„Foz Authozities, the Caſe Anno 17 H. 4 - was, "cited. tohich 


ook. conſp. was. an Aﬀion of Conſpiracy bzought againſt Two, und upon Not 


guilty pleaded, the Jury found One guilty, and acquitted: the 
other; and they being adviſed by the Court to conſider better ot᷑ 
their Aerdid, which was Contraditozy in it ſelf, becauſe one alone 
17 5 not conlpire, they thereupon found both guilfy, which is 
ſtronger Cale than this at Bar. 
'Tis no nem Thing fox a Jury to recall their Firſt;Uerdiz, 
and foꝛ the Court to receive another at the ſame Cime: Eis was 
one in Wn one greens Archer g Cale, whom the Jurp acquitted upon an In- 
BP elony; and immediately they recollefed themſelves; 
and told 1 Court they were miſtaken, and — guilt, 
wy this way entred as 0 derb. TC 
N E. 8 | bh | 
©" New Tryals have been 15 in his Court after a Con 
' viition of Perjury. It was done in the Caſe ot one Cornelius, who 
was indied fo2 Perjury, fo2 ſwearing that ſuch a Perſon was at 
.* a Conventicle, when in Truth he was not; and it appearing that 
Fozeman of the Jury, who gave the UGerdick, was Dwner of 
the Barn where the Conventicle was held, and being challenged 
* 3 and yet (wo2n of the Jurp, the Court anten 
r 
It hath been granted likewiſe. fo2 the Bilcarriage. of the Jury, 
to whom the Plaintiff delivered a Paper after they were gone 
from the Bar. 
The Law requires the Evidence to be clear to convit a Man 
E. Perjury, and it muſt be of wilful and cozrupt Perjury, J20w 
when the Jury was ſatisfied that the Defendant was not guilty 
of wilful and co2rupt Perjury, and pet find him guilty Srnerally, 
this is aUerdt# which is repugnant in itſelf. oy 
ey 
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They. ought ta find him guilty al wilful and coxupt Herhury, 
92 to acquit hm. a 2 


In an Judiament fo2 Perjury bought upon the Statute of th 3 Toft. x76; 


Queen, the Plaintiff declared, That the Defendant Falſo dini 
depoſuit, and ſhgiwed in what Jflue,- and in tphat Court, and 
concluded & ſic commiſit voluntarium & cortuptum Perjurium. 
The whole Court were of Opinion, that this Declaration was 
inſufficient, becauſe it mas not ſaid, that Falſo voluntarie & cor- 
rupte dixit, &c. f02 the Clauſe which followed, & ſie oommiſit vo- 
luntatium & corruptum Perjurium, will not heip it, becauſe tis a 
Concluſion upon Pzemiſſes inſufficiently aledged. | © 
The Council fo2 the King would ercule this Bigdemeanour 
in the Jury, by the Common Cale ot asking the Opinion of the 
Court in a Point of Law, which tis their Outp to do; but 
that is not applicable to this, foz they were agreed upon Two 
Qervits which were inconſiſtent, and upon the latter without 

_ any Conſideration at all. b | 
'Tis agreed they may vary from a Pzivy Aerni; the Reaſon 
is, becauſe it may be pꝛeſumen that they han fone ſubſequent 
Conſideration of the Evidence after ſuch Uerdif given. | 
Belides, a Puy Uervit in Strianeſs is no Aerni, tis only 
a Favour which is allowed to the Jury fo2 their Cale, 


Tf the Thing \wom was manifeſtly falſe, the Bind mult be 


coxupt, and then there need be no Evidence of Buber. 
Adjournatur. e 


Stanhope verſus Smith. Mich. 8 Will Rot. 462. 


A* Adlon was bꝛought upon a Note fo Money mon at Play: 
| The Oefendant. pleaded the Statute of Gaming, and 
forth, that at one Sitting he loft 85 1. to the Plaintiff, and 40 l. 
moꝛe to one Vate; and upon Demurrer it was argued, that the 
Add made no Securities void, neither was the CUinner to pay the 
treble Ualue of the Money won, unleſs it was above 100 J. fo 
if Thee Yen ſhould each of them win 50 1. neither of them ſhall 
kozkeit; fo2 though tis moze than 100 1. among them all, pet 
tis under that Sum to each, and the Statute makes no Foxfet- 
poo Ang where the Perſon winning has got above 100 l. at one 
leting. | | ed 
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Tow Sancte Tin. 9 W. 3. 


ko be but one Agreement, 
| and theDefenvant in that Caſe had 


* Sd rhe other. Swe u was alledged, That in = 
E-- 28 Car. 2. Two Judgments were given againſt the "= 
emutrers upon the like Plea and in the Caſe between £dgebu 
and Noſſindaſe, which was upon Articles concerning a 
Match, wherein the Defendant agreed to run Four Heats at fe- 
veral Days ko; 30 l. each Þeat. This was held by my Lord Hales 
though to be run at ſeveral Times, 


Judgment. 

But in'the/pzincipal Caſe, Judgment was given fas the Plain- 
ri; fo2 the Statiite intends a Remedy where moꝛe than 100 l. is 
loft to one Perſon, and at one Sitting, f02 ik it be loſt ta ſeveral, 
is not within that Ack: as ko: Jnſtance, if a Ban loſes 95 1. 
fo one Man, and refuſes to play any longer with him; and then 
'voluntarfly 'Joſes 10 l. to another at the ſame Sitting; this 
Hall een the Firſt eons of the waged which he cut 


""Tokdard (aſe Middle. ba. "9 Rox. 1 I 55. 


* auon of Covenniit ee Fun hd Milo ac 
certain Articles, wherein the rn 
2 per Chaldron fo2 all Coals laden either at Newcaſtle, oz 
upon the River Tyne, and bzought to London, and the Bꝛeach 
28 * That the Coals were laben on ſuch a Ship infra 
5 de Tinmouth, viz; at” North Shields, and brought from , 
thence to London. 
To this Declaration the Dekendant demurred, becaule it did 
not appear that Tinmouth was upon the River Tyne, and ſo 
the B2each is not well aligned, and the Court cannot take 
Notice judicially, that Tinmourh is upon that River; and fo? 
this Reaſon they enclinev againſt the Plaintiff, but” gave him 


9 to diſcontinue upon Payment of Colts, 
14046 _ Maddiſon verſus Shore, 


Av rMaddiſon perWillum ei debet & injuſte detinet pro co 
Duacomb Artorn ſuum  videlicer quod cum in ſtatuto in 
quericur de Patricio Shore, gen Parliaments Dominæ Elizabethæ 
un Attorn Curiæ Domini Regis nuper Ne ginæ liz apud 
de Banco preſen hic in Curia in Weſtm in Com Midd* duode- 
propria Perſona ſua de eo quod  cimo die Janvarii Anno regni ſui 
non reddidit ei decem libras quas quinto tent edit inter alia in- 


actitat 


« 
a4 a4 _— » 


azar foir ain — 
Parliamenti quod {i aliqua | Per- 
ſona, c. — * * Ke 

Cumque idem Rad'us nuper. 
eile Tetmino Sanctæ Trinitatis 


Anno Regrit Domini Willi nunc 
Regis Angliæ 8e in Curia 


ejuſdem Domini Regis nune bic 
coram ipſo Rege cadem-Curia 
apud Weſtm przd' tunc exiſten 

impli taſſet quendam Steph' um 
Rothwell per Breve dicti Domi- 
nj Regis de Sci' Fa- Vic Lincoln 
direct pro reſtitution habend de 
quindecim libris quas iple antea 
in Curia ejuſdem Domini Regis 
de Banco apud Weſtm per judi - 
cium ejuſdem Curiæ de Banco te- 
cupetaſſet verſus eum pro.dam- 
nis ſuis quæ ſuſtinuit tam occa · 


fione cujuſdem tranſgreſſionis ei- 


dem Stephane pet iplum Rad um 
nuper illat quam pro mis & 
Cuſtagiis ſuis per ipſum / circa 
ſectam ſuam in ca parte appoſit 
quod quidem judicium idem Rex 

in Curia ſua coram ipſo Rege 
— Weſtm pred* ob Ertores in 
Recordo & Proceſſu inde com · 

pert revocaſſet & adnullaſſet per 
quod conſideratum fuir in eadem 

ria dicti Domini Regis coram 


ipſo Rege apud Weſlm quod i- V 


dem Rad'us' ad omnia quæ ipſe 
occaſione judicii ptædꝰ gtnilitler 
reſtituetur & idem Dominus Rex 
nunc in dicta Curia ſua coram 


ipſo Rege ex parte ipſius Rad i 


accipetet quod ipſe 


ju- 
dicium ved reddirum ſoit. & 


ante revocation' ejuſdem ſeilicet 
20 die Junii Anno regni ejuſdem 


Domini Regis 3 apud Wragsby. 


in Com Lincoln præd ſolvetet 
pred Stephano præd quindecim a 


ſertuc 
— in Bens 19250 7 — 
d exoneratione damnor præd 
prout in eodem Brevi de Wi 7 
cias plenius continetur quod 


dem Breve N — 5 


Steph us, præd Term 


Trinitatis Anno ſeptimo 77 
4 
Regis, coram iplo, Rege apud 


Welt! præd comparen 1 | 


bat in Barram ſven b xecluſl nem 
hujuſmadi reſtitution Te 


haben! quod pied. 


judicium- præd oe dic; 


pee 2 — 5 5 15 
wore ſuppo it fuit &. d. 
uit ſe, ſuper patriam 

Rad'us {ilixer i Mehr]? 

Com Lincoln quod 

25 cry Domino Rege 5 gig 

Trinicatis. in tres 255 

— 2 4 0 2 

eim, &c., per quos, Ke. qu 

nec, &c., ad rccogn', &c. quia 
tam, &. idem dies gar: uit par· 

tibus præd', &c. ad quem di 

. Dom Rege apud Weſtm 


tam N Rad us uam 


—. Steph'us, per Actor! Juum 
— & Vic Com Liucoln mis 
inde, Breve de Venice facias in 
. ſervi & exccut una 

panello da nominibus I u. , 


qugrum 2 Kc. ideo precepr'. 


uit Vic! Com? Lincoln prxa 
Diſtring' Jur' præd Per LY 


Terras & Cala, &c. & wed; 
de exit, Kc. ita, quod ha 
* a cor coram Domino Nea 
ie. Mich 1s i in Tres rst | 
upt- 


in prazd?.. Curia... Domini 


enire 1 2 | 
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Term. Sanctæ Trin. 9 W. 3 


Domini Regis Breve de Subpœna 
ni Doe direct per quod quidem 


ä — . 
* _— WS hy 
* 4 "—_—_ —_— a 4h ws _— > a ns 
* 
B 8 * lic” D os oy 


3 &c. vel coram Juſti- 
riariis Domini Regis ad Aſſiſas 
in Com Lincoln capiend' aſſigu 

jus die Lunæ decimo quinto 
die Julii apud caſtrum Lincoln in 


Gn præd per formam ſlatuti, 


eons eta 
prout per record & p "inde 
in dic Curia dicti Dom Regis 
coram ipſo Rege apud Weſim 


ptæd' feſiden plemius apparet, per 


| nupet hic idem Rad 
eodem Termino Sanctæ Trinita- 


tis Anno ſupradlicto proſecut pt 


fuiſſet extra eandem Curiam dicti 


Patricio & cuidam Johan- 


Breve eiſdem Patricio & Johanni 
przcepr' fuir quod omnibus alis 


13 die Juli Anno 7 ſupradicto 
apud Caſtrum Lincoln eidem Pa- 
tricio deliberavit ac duos ſolidos 
& ſex denarios pro ejus Cuſtagiis 
& oneribus in patte ſuſten · 
tan eidem Patritio ſol vit qui 


Fete duo ſolid' & ſex denar 


ſufſicien pro Cuſtagiis & 
oneribus ipſius Patritii ſecundum 
diſtantiam locorum vocation & 
ſtatum ipſius Patritii ac licet ad 
pred” Ailifas præd die Lunæ de- 
cimo quinto die Juli apud Caſt- 


D tent Steph 


coram Johanne Powell Milite ad- 
tunc un Baron Scaccarii ditt 
Domini Regis & Georgio Dodſon 
Ar eidem johanni Powell aſſo- 
ciat” & Nich o Lechmere Mil' al' 


| Brovis de Subpœna non comp 
ſtea & antea ptæd Aſſiſas dealer | 


is Juſtitiar ipſius Domini Re- 
is ad Aſſiſas il in Com Lincoln 


8 
— aſſign per formam ſtatuti 


hac vice a ſlociat ptæſentia præd 
Nich'i Lechmere non 1 
virruce- Brevis dicti Domini Re» 
gis de ſi non omnes, Nc, vener 
tam præd Rad' us per Attorn 
ſuum ptæd quam ꝑpræd Steph us 


Nic um Milaer Attorn' ſuum 


& Jur' Juratæ illius exact ſi liter 
venerunt & ad vetitatem de cxir-. 


juxra exigentiam pred: 


ruit ad notitiam ſuam in canſa 
ted dicend nullum adtunc ha- 
bittimum ſew. rationabile 
obſtaculum five impedimentum 
in/contrarium inde (cd adrunc & 
ibid" in cauſa præd' jutari & no- 
titiam ſuam inde dicere juxta it» 
norem ejuſdem hrevis defalt ſe- 
cit contra formam ſtatuti præd 

per quod prazd'Rad'us exit ill' ex 
parte ſua Jur' Juratæ illius pro 
deſectu Teſtimonii ptæd Patritii 
Shore probare non potuit nec 
ſectam ĩuam ptæd verlus præſat 
um ulterius proſequi ſioque 


idem Rad us magnopere gravar 

2 
4 vi | ti pr 

hh, — Rado ad 


erigend & habend de 2 * 


« - — OE IC. * » 3 8 
5 8 . 
1 
— 5 Er - HET 
9 * - 


BO — 1 "bh; 


FR eden 
patritio e, decem libtas ee tradirit & adhyc contradic' inde 
ramen Patritius licet ſepius res dicit quod deteriorar' eſt & dam- 
quiſit præd decem vide nu 'ad Valemiam cen- 
Rad'o evade reddidit fed il' tum * gs a inde e teme: 
2 „ ĩ³ ES. 


— Aa 7 LITE 


hk ? 17 


N I N * Mole i ee ite 67 a A * 


41480 . eilen 5 CF i 


pe Piaintef ic was inſiſted, That che Ain rr 
trought foo che rol. — 
ration was wefl enough. 


t 1 15 7915 1 i4 x 


But the Court of Common-Bteas held the Decianation de be 


2. 2 122. 


Cro. Elia. 


130. idem. 
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"Anno Regal 
© Civitar®/Bboe" 


2 — — & id Hu rtus 


9 Ny 


Eivic Ebor 7 Emorand qd 

alias ſcil't 
Termino Paſchæ ult preterit 
coram Dom Rege apud Weſtm 
venit Hubertus Vinkeſtone per 
Galfridum Viber gh Attorn ſuum 
8 prothlit hic 2 cur dict Do- 
mini Regis tune ib quand billam 
ſuem verſus Jacobam Ebden in 
Cuſtodia Mareſc', &c. de Placito 
tranſgr ſuper caſum & ſunt pleg 


"Ons if. Johannes Doe 


us Roe que — a ſe- 
—— in hc * iT. — 
1 Hubertus Vinkeſtone 


id, de Jacobo Ebden, in præd' 
Cuſtod Mar! NMareſc Domini 
Regis coram ipſo Rege exiſten 


= co videl't quod cum idem 


bltimo die Auguſti 


de una Arichora ſex velis Tang 


*Regis Ang! Ste. 


"Sail-cloths ] tribus ſunibus 
Anchorariis ad Valenc' decem 


ut de bo- 
r exiſlen po- 


* © eild die & Anno apud 


Qvitat Eber ptæd' Bona 8 
— ptæd extra manus & 
5 nem ſuis przd? Caſualic? - 
idir&amifir quæ quid Bona 


—— — Acilt. — die dic quod i 


1 — 

q ad manus 
| przed* Jacobi per 
aero averages ptæd tamen 
nnn 8 a 

4 


Tem. Sancte Tan; 9 W. 5 


5 | 


— OY 


mee ee, ade 


90 


Jacobus — Baka & Caralla 
ww Bona & Caralla ipſius 


pria & ad ipſum de 
Jure e & —— 


nan tamen ipſum Hubertum de 
Bonis & Catallis * callide 
& ſubdole decipere & defraudare 
Bona & Catalla præd eidem Hu- 
berto licet poſtea ſeil t eiſdem die 
& Anno ult metitionar” apud 
Civit” Ebor præd per ipſum Hu- 
bertum requiſit fuit non delibe- 
ravit ſed Bona 8c Catalla præd 
(rife eodem die & Anne 
 ult: mentionat apud Civit Ebor 
ain uſum proprium 
comvertit & diſpauir'ad 0 dampn 
— Huberti quinquagint li- 
producit ſectam, 


61 ee + 


Cc." | 
Er —2 ad hunc diem ſeiłt 


diem Metrurii 'prox* poſt Tres 
Septimanas Sancti Mich'is iſto 
eodem Termino uſque quem diem 
præd Jacobus habuit licentiam 
ad Billam præd ' interloquend' & 
runc ad reſpondend', &c. coram 
Domino Rege apud Weſtm've- ve- 
nerunt tune pred Hubertus 
Vinkeſtone per Attorn ſuum 
præd quam præd Jacobus Ebden 
per Henticum Clarebrough At- 
corn ſuum & idem Jacobus defen- 
dit vim & imur quando, &c. & 


dilis dt de as uberns fl pa- 


triam 8 Ui 

&c.ideo vert inde 0 

mino Rege a Vein die 
| : Mer- 


7” cw _- --- --_ 


5 „ gen ;, 


Tombs Tri rin. 9 


** . 3 — — 


N 


* foo er met cr en 


Mercurii pron”: poſt Oh Hr, 
fication Beatz Mair Virginis 8c — 
ae ad recoga c. 


i nec 
* A , &c, id dies dat eſt 


inde ulxer', cos in reſp; hic Wa: 2 


ox ſequen 
niſi jallicir 5 * 9 
ad 3 in Civitat * 4 ca- 
pien aſſian per formam, uti, 
&c. die Mercuri undeeimo dic 
* de & modo ad 
r ptæc prius ven 0 
—— diem ven tam =; big: 


Jacobus Hag per — 


Judo, &c. Miſer hic tecerd in 
. hc verba;; {L-Poſtea die & loco 
* infraconrent' eoram Johanne Tur- 


ton Mik un Baron ScaccatiiiDo- - eg 
mini Regis & Thoma Hafleryne 


Ar eidem Johanni, Turton, & 
Ed' Edto Nevill Mil'-un;Juſtic' 
dicti Domini Regis de Banco 


Juſticiar' ipſius Domini Regis ad dens 
Aſſiſas in Com Civit Eber ca- 


pien aſſign) per formam ſtatuti, 


&c, hac vięs aſſociat vistute Bre- 
ſi non 4 
dies, &c. ven tam infranominat 
Hubertus Vinkeſtone quam inſra- c: 


vis dicti Domini Regis de 


ſeript Jacob Ebden per Attorn 
ſuos inſracontent & 7 unde 


infra fit men exact ſilit vener 
2 ad veritat de infracontent 
n el'ci triat & Jurat dicunt 


quacunque 
IIS —— [Anglice . * 


bar Clone pe 


| ſuper ſacrament] fuum quod pred” 
Hubertus inſramentionat tem- 


"pore in Narratione infraſcript in- 


ratione ipſius 
ſpecificat ut de Bonis & Carl, 
"IS 2 
ptæd de Placito præd pit ſuit — villa Novi. 
Pott Novi Caſtri ſuperTingms 
. pottus ſub cura conſer · 


vos & per ſalya & ſechgs Navigati 
12 Soma 


ä 2 ˖ * — — Cans. 14 


terjus mentionat ion, 
Kg Home, & Stall in —_ 
us Huberti inger 


priis & idem Juratot fi 
um ſuum dicunt ulcerius; 


i ſuper Ti 


nam eſt antiqua Villa & qu 


ion). © rubarmacion Pajoꝛ 


apud Guildball Civic af _ 


Porrum ; reparage-n 
dc mora navium ib; ,commodum 
reddere & ſervate ui fuer & cn 
ſucver & tenen &. dein 
cons inde Major de Burgens vil: 


a Duty vel Telnaum ungus 

per Celdam CAngl Chab 
don] pro omnibus Carbonibua e 
portu ville prædi exportat vel 
ia am ſuper ali quam navem poſi 


oneret hy +. — 


—— T OO 


e 2 
—— 22 — 
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Tem Sanctæ Tn 9 W.z. 
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. —— ES 


at yel n one onbtiir 
2 e . 80 deþittim vel 


brig pv 


2 — & jurar pred! Taper 
Gia" ſuum ulterius dicutit = 
rad Bubertos ante pred 

pd in Natratione infraſcripe' in- 
— ſpecificat” quand Have 
ts Haberti Fyocar' the Mll⸗ 


— 8 Ta, Cl 


inta 
lice Chuldzon of Con 
85 vig ti & ſeptem rel] 
Geert ſolidor' Tis Porte 
Novi Caſtri præd' onerari & in 


6rrand' & iidewv 
Fer ſuum pr 
Mterius dieunt quod 1 8 


bus ere & 
| Wee, Aale 2 
mentionat & du antea & conti. 

nuayit offfeiar efuſdem vll & 
porrus Cvorar Water: 
Dalliß Fper/Majorem & Bürgen. 
ſes præd debito modo ednſtitut & 
eng ingenien Naveth' 4 


s præd ut 
dnuerat' Parat fore exportat- dier 
debꝰ vel Tolnet pro —— 
⁊ preed: Hub to petit it de- 
mandavit & præd Hubertus dict 
debirum-vel Tolnet ſolvere om» 
nino rcuſavit & ſupetinde pried' 
Jacobus Bona & Caralla in "Nar- 
cation infraſeript 
Bonar; eiſten paxt ſive — 
 Acmanentor! [Abt lice Tackle' 


3 
— ris — bud. 
VYebiri & Face K dem Jora- 


huc deriner'.-pro 


ſ6lyere recyfany - 


tution' dicti debiti vel 
cor valebaꝶe ſeptem librar' & de- 


_ ihforma 
& Catdlts ſünt in tai caſu di- 


ud eoſdem CArbents a | 


intet ius mon- qu 
pabilis de * interius ei 


tot ſuper Her ſuuin pred ulte· 
nus dipunt quod Bond & Caraj- 
la iti Nattarion' infraſeript' interi- 
us méßtfonat tempore captionis 


cem ſolid" fed —_ ſu 
materiàm pr. per | 
200 ee 


'roram 


e.prad' 
dich Bona 


2 ei CAngY op ages, 
per legem rertæ nene Jur? 
penicus Bücrant &c inde petuft 


1 & c6ris' Cur' hie - 
roratn materiam 
a pid com dn 


| — dic in cali caſu non ſunt di- 


ringibiis Anglice Diſtratnable] 
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It was the Earl of Winchelſea's Intention, that Philip Owen 


Would have the Place; but it poth not appear that he intenden it 


fo him during Life. 
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J vo appoint Philip Owen, Sc. Theſe (ods da amount tu no 
maze than an Evidence ot a Nomination ; but tis not a Momi- 
nation its ſelf, like che Cale in Noy, where tt was held; That a 


Reſignation to a Peosez, doch not make the Church void with 
out the Acceptance e ie Bilhop, and the Jury found an Inttru⸗ 
ment under the Seal of the-Bilhop, upon which there was an 
Jndozſement, chat the-Reſignation was accepted by him. This 
was held to be no finding of an abſolute Reſignation in facto. 


So tn the Caſe-of a Muncupative Wil, tis not Cifficient th 1 
the Jury find that the Teſtacor dixit; hut they mutt find that he 
tell de as Will, ae eat ge h the Clos Animo 
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Jt doth not appear that the Earl ſpoke theſe CWlows Animo 
conſtiruendi;theretoze they ought to nd ad much as may amount, 


to-fulfilhis Intent. | „ 
No Freehold ot an Office can paſs at Common-Laww without a 


Deed on Wejting, 4t-might be ſupplied by'Livery 7 Put that is 


not kound in this Cale, 


„This Office cannot be diſtinguiſhed from any other, fo 
— 3 and therefoze muſt pale by one ok thoſe . 
Nay, an Cle, after it was turned into an Eftate by the Sta- 


tute of Hen. 8. could not be granted by Parol. 


The Statute x Will'i makes no Alteration as to the Conſtitu⸗ 
tion, but as to the Qualification- of the Perſon, and Duration 


of his Eſtate ; it yirets the Cuſſos to give the Dffice to the Clerk 
- of the Peace, quam diuſc bene geſſerit, it was to make him tn: 
dependent on the Cuſtos wh 


o had an Authozity to grant him ſuch 
an Citate. jt x N | 


Now when the Statute” requires a Thing to be done, and 
doth not piret- in what Banner, it muſt be accowing to the 
Courſe ofthe Common Law, and by that Law no Freehold! can 

n 8 y my executed in the Lite ⸗time ot the Perſon, without 
ed n . r be 4 4 F #5. 4 
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And this appears by Cales of the like Mature, viz. All Com- 
mitments by Juſtices ok the Peace muſt be in Writing, except 
upon a ſudden Afﬀeray in their Aiew by a Court of Semoans. 
A Parol Alignment or Commiſſioners'of Bankrupts'is not 
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As to the Fieſt Objedton, Maidſtone will refer to Kegr in the 
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Che Dueſffon is, Whether this ie z bare Authority, og an 
Intereſt claimed under the Cuſta 3 


„And it was inſiſted, that it ung ag dete gurbority, but the 


Nominee had his Jntereſt in the Paier dy A otÞarliament : and 


this appears by the Nature ot ie Dee it 128 fo7 the Cuſtos 
has but an Jntereſt at Mill init; and therefoz2the Clerk of th 
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inſtead of Livery, - Do where a an claimsa Rigor ro a 
Office, it mul be by Deed ; but this in an mp which may 
execute by Parol, and then tis otherwise. 


. And though Lis only an Authority, yet the Cuſtos thay lawful. 


iy give ſuch an Eſtate as he hath done: As t a Man devile, that 
his Executozs thall ſell his Estate; this is an Authozity, and 
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' The ©fficeof Regiſter ut the Court of dn 
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B2idge in treter, Ibelled againſt Hawkins, letting fo 


an ancient Cuſtom within that Pariſh, That the adonifig the 1 | 
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— the Cale ie aro frequently hvought, os wing Aithans. 
- Cauſe ot Aﬀiowz/aud: tis never allowen to (ap. that ths Pla 
hath a luſſicient Betompence by Coſts: gbtainey 4 
Suits, fo2 thoſe art but Expenſe Lites tig the unn 
Uexation which intittes him to the ian. 
Jt lays fo2 malitiouſly proſecuting one in the NEE 
Court, and cauſing him to beexcommunicated; 82 . 
this very Objettion was made, That a Man ſhail 


eu ko proſecuting the King's Write, And it was ye Avent 86. 


that an Aion will lay fo2 faldg innihng a Men fo; a 2 uo Hockin 

Pet the Court were of That a Citatiqn ex Olkcio verſus 
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Aumintſtration to another Durante minore ætate; this'doth 
ceafe at his Age of Seventeen. But ff fach Smijniſfration'be 
granted Durante minore ætate of one who is not made an Exe- | 
cuto?, it voth not ceaſe till the Parry iv of full Age. Per CF” Cro. Elis 

The Cate of Pigot and Gaſcoigne - has tited to maintain this 502. 

Opinion; hich was, Anthony | oogrill mabe William his Exeento), g Rep, 29. 
who was under Age: The Plaintiff ton out Þminifiration to An- 
thony Dutante m note zrare of Wilham, and bzought an Acton dot 
Bedbt upon a Bond, and averrey that William was alive, and 
within the Age of One and Twenty. Now becauſe it vid not 
appear but this Adminiſtration was granted whilſt he was un⸗ 
der Age of Seventeen, the Plainiff was nonſuit. 


p e! 5 Co verſus Copping. 
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nugbt pꝛoduce them, lo that he might have a Sight thereof, and 


Copies of what concerned his Title; and this was compared to 
the Cales of Cozpozations and Copyholders,' who upon ſuch 
Motions have frequently obtained Rules of this Court koꝛ the 
Steward to grant Copies, and that the Court Rolls might be 
pꝛoduceb at Tryals, © l 


It was likewiſe ſald, Chat it the Plaintiff ſhould erhibit a Bill 
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from that of Copyholvers, becauſe all the Tenants of the Ma- 
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A2 Motion was made * this Owet, 3 it das in 
Nature of an At of Parliament. ; but it was quathed,. becauſe 


ic was an original Over ie kad pave. begun with Tivo 4. 


ſtices. 
4 a n * A * #43 23* 7 
+ =” c ! 


Aronymus. rr. 


Pea zu Juffices Al an Order, viz. „Benn bm an te 
Dverſeers of the Pao? had refuſed to pay s. a Meek to 


a pooꝛ Man; they ower, That the aidjOverſeers wan continii fo | 


pay him the Arrears till they find him a Houſe. 


It was objeited againſt this Dder, That the Overſeers have 
not Power to find a Houſe fog him, that muſt be done by the 
Conlent of the Lom of the Panoz, oz by the Juſtices in Selliong. 


2. It did not appear that he was — And fo 
thele Reaſons it was quaſhed. vo P 


Atwood verſus Duell. 
8 17 
ere was a zudgment in — 


19 


ment, as non the Judgment tt the Kx20'4- ; but it was quathey, 
ber ule they were not Parties to hene Jungment,” 


W -4:4 


bꝛought a (Urit of Erroz, as well upon the pytneipal 2 


Savage 
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Savage verſus Robury. 
Þe Plaintiff was a Tradeſman, who bzought an Aﬀion 
againſt the Defendant koz ſcandalous TUows ſpoke ot 
7 You are 2 Cheat, and I will prove you's Cheat for many 
ears. The Ph ns Ne but the Judgment was at. 
reffed; be theſe were Wows of Heat, and not aXfonable, 
- having not alledged that the Chear was in any Thingeoncerning 
„ gt OO on 


S * y bs * ; 0 P * 
* : N & 1 . 
* 4 * *F . ** N g 5 5 
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pe Plaintiff had a Uervitt at the Aſhes in Oxford, and & 
4 otion was made to ſfay the Judgment till he bought in 
the Poſtca, fo2 it did not appear ta the Court on what Day the 
bens pour, pet fo? the Hecowd'of Niki prius wi, f Niſi Juſti- 

ciar Domiai Rogis ad Aﬀiſas in Cortf'prx@ capiend affign', &c. die 
Jovis decinio ſexto die Marti apud , ce. The Diftringas f02 
the Jury to appear was, $i prius die Jovis viceſimo ſexto die Mar 
tii apud Oxon, &c. $0 was the Jurata. he ok 

The Council fo2 the Defendant deſired, that it might be re- 

ferred to the Baſter of the Office to be examined; but the Court 
would not allow it, fo2 it was to examine Matter of. Fai againſt 
a Recow : But they helb, that the Defendant couly not tale ad. 
vantage of this after Judgment, foz it the Clerk of the Ame will 
enter Judgment fo2 the Plaintiff intean of the Dekenvant, he 
has no Remedy but by Aion. | | 


Carter verſus Shephard. #*\ I \ 


* Defendant was a Goldſmith, and the Plaintiff had a 
Note of 100 |. dzawn upon him, which he bzought to his 
Shop in ozder to receive the Money; at the ſame Time another 
Perſon came thither to pay the Goldſmith 80 1. which be defired 
the Plaintiff to tell in of his 100 l. Accowdingiy the Plain; 
tiff told 50 l. thereof, and put it in his own Bag, and laid it 
upon the Counter, and whilſt he was telling the reſt, another 
Perſon (there being ſoveral in the Shop paying and receiving 

xp) ſtole away the Bag of 501. The Aion was now bzotight 
the Goldſmith #21001" AN , eee It 

= 4 
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It was ſaid; that ithis 504. was not pub to the Pluntik, 
the whole Maney mitt. be an the Palle ion of the How, 
was bald, fer the Telling is only in oer fob: 
das long au. tt in ſubiett to be retold by the 
in the RMeceiners Westens 


-- ad LINE E. 


Tis bv? of bie F 

Sein! ein gs. 7 0 } 1 

pe buen; and reſtihg ſatis deb * 

123 © to carey thePoſſeWon to the Receiver, and de, anbnst 
$a e inde 
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it Mag ff in the Country, and the Plainetff 
n was moved to {et aſlve this Judgment, 
Abatement mas not tntered on the Niſi prius 
mas right;:: but the Niñ prius Roll an not be 
RIS oe rn ry wn MF 
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m e 
c. Majori 
ur & Com' One Labin 
Com noſtto Line ſalutem. 
4 tempote cujus costtar 
hominum non extit 455 con- 
3 * an 7 fuit infra Civitat' 


wir illius. genders. & 
Ld Nee us Liber Prix' Pregmi- 
i rug Apprepcts ir lib? Hom' 
jnfla Civiewe erk in qua Arte & per 
ſive Mylterio cum aliquo libero idam 
Homine vel allign“ *4 liberis | 
Hom! Civic Ye per ſpatium vi 


As 


— — — — 
3 — 
FRE 9 


— 


* — ——— - — 
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2 


veſtrum ſacere 


pad per Spatium ſeptem An- 


nor in Arte ſive Myſterio Mer- 
cerii cum libero Homine Civirar* 
præd & Aſſign ſuis liberis Ho- 


minibus Civitat prædict ſe- 


cundum Cons Civitar prædict 
&c ſuper inde: clamavit Liberta - 


tem 2 Privileg fore admils' 
vos in Locum & Officium 


| > * liberorum Hominum Civitat 


præd' & in Libertatem [Anglice 
Freedom] Civitat' ad- 
mitti & ſeſe obtulit preſtand' 
Sacr um in eo Caſu requiſit per 
Solempn Affirmar' five Declarat 


ſecundum Actum in Parliamento 
rent' in Annis Regoi Will. tertii, 
liz, &c. ſeptimo 


nunc Regis Ang 


&;.,p&ayo; ſact & edit Dit 
brahamo+ ad tunc exiſten un 


75 E n. . vocat 


pm non ignarii præ- 


Tum tr ten un liberorum 
minum & in Libertat 
prdid 1551 admiſiſt nec præd 
Abraham! Morrice per ſolempn 
Affirm' ſive Deelarar'. ſecundum 
Actum 
menti in eo Caſu Uſitat fore pre- 
ſtand' ſeenndum debitum 'Offic' 
permiſilt* ſed ita 
facere- minus Jufte recuſatis in 

noſt* Contemptum & ipſius Able. 


ami Dampnum non modicum & 


Gravamen & Status ſui Leſſionem 
manifeſtè ſieut ex Quercla ſua 
accepimus Nos igitur t 
—— Morrice yh 
feſtinam Joſticlam in hac Parte 
fieri volentes, ut eſt juſtum vobis 
d& — vera mandamus, 

firtmitcr jungen; quod imme- 


dirar ad inde ſedan 


Abraham! Morrice-i in ptzd” 
Civitar 


prædict in Loco Sacra- jus 


diate poſt 
vis prædict. A 
rice in Loco & Officioun' librot 
Hominum, & in Libettat Civir 


— — — 


Abrabamum Morrice ſolempnem 
Affrmar' ſive Declarar' pred? in 


Loco Sacramenti in co Caſu viſi- 


tat facere permittat' vel Cauſam 
nobis ſignificatis in contrar” ne 
in veſttis defectib Querela ad bs 


perveniret iteratim, &c. 


ur Return, 

en iſtius Brevis patet 
in quadam Scheduld huic Brevi 
annex Georg Brateb Ma- 
jor, Reſpons Major Vic' Ci vium 
& Comitar” Civitat Lincoln, ad 
Brew buic Schedule anner ſe- 
cundum Exigentiam Brevis præ- 


dict Domino Regi humillime cer- 


tiſicamus quod Civitas Lincoln 
ict non eſt in Com Lincoln? 
in Com Civirat* Lincoln & 


Dod, & a Tempore cu- 


Memoria Hominum non exi- 
ſtit talis Conſuetudo habita fuit 
infra Civitat predic” quod quæ- 
libet Perſona quæ inſerviit tan- 
quam Appꝛentice infra Civitat 
przd* in aliqua Arte five Miſte- 
rio cum aliquo libero Homine, 
vel Allign' ſuis liberis Hominibus, 
Civit' præd per ſpatium ſeptem 
Annor poſtquam ſeſe obtuſit in 
Commun Conſilio Maj Vic Civ 

& Comitat' Civitat prædict ad 
præſtand & præſtavit Sacramen- 
tum in eo Caſu uſitatum in his 
Anglieanis V erbis ſequentibus: 

5 You 


— nee 


3 * . 4 : ' y 
& ea ns oat atroaf. on. om £6 ann ans · . oo. ! ann... . w 


- 


tte 


— 
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Bayo? ot this. City that now 
ts, and his Succeflqzs that here- 
after thall be, and that may 
the common P2ofit of this 
City vou hall do, and all Li- 
berties and Franchiſes. thereof 
ſhall, maintain. To pour 
ali Dwdinances and Cu; 
omg made and to be made 
chall keep. Pou chall be 
and couchant, ta keep 
28 N Chamber within this 
ity, aud all Manner al Char⸗ 
ges and Dffices laid to vou, fo2 
ommon Ceal, WUoathip, oz 
fit of, this City. you: ſhail 
ear and be -Contributowp to 
your Polver.. You ſhall habe ng 
bort of Berchandize with any 
Perchant Stranger to ſell 02 
colour by any Beans, but you 
ſhall pay Toll fo2 ft. You 
| tall colour none of inkranchis v 
Men s Goods, whereby the 
Sherifalty oz the Commonal⸗ 
ſhould loſe their Right. Pou 
nothing do noz labour 


that ſhall be to the Pzejudice, 
Derogation, oz Hinderance of præd 


the Common Meal oz Pzofit 
of this City ; byt all Points 


and. Articles, and what-elſe be⸗ 


longs tobe done by a Freeman 
of this. City, you ſhall keep 
and maintain to your Power: 

So beip you God. Et non pri- 
uſquam clamaret Libettat & 
Privileg fore admiſs in Locum 


- 
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DG. an likes: Hominum, 


be, nen &., poſt 


—— —— 


Civitat prædict & in Libertat 
. Civit ptæd 
undum Cons Civitat' illius 
gaudere & uti omnibus Li- 


bertatibus, Privileg Preeminen 


ciis, & Commoditat Libero ho'i 
Civitar- przd* ſpectan & perti- 
en” { Prezſtation' Sacr'i 
piæd & non ante admitti debet 


per Commune Concilium Ma- 
joris vic Civium & Civitat præd 


in Locum, & Officium, un liber 


Hom' Civitat. præd' & in Liber 


CAng!' Freedom] Civ pred? (ee 


Cons Civic. ill' & gaudere & uri 


omnibus. Libertatibus, Privileg 


preeminenciis & Commoditat 


libero Homini Civir pred” ſpect 


&  percinen'. Er ulterius certiſi⸗ 


eamus, quod pad Abrahamus 
Morrice nuper, videlicet 10 Die 
Februarii Anno Regni dicti Dom 
Regis nune octavõ, inſerviit ut 


er ſpacium ſeptem Annor” in 
5 Re e ee ha 
libero Homine Civitat pred” ſe- 
cundum Cons Civitat prxdict 
& poſtea præd' decimo Bie Febr' 
Anno Regni dicti Dom 


ad 


une Conſilium Majo- 


tis vic Civium & Comitat Civit 
ad tune infra Civitar' tent 
clamatet ad Libertat & Privileg 


fore admiſs ad tunc & ibidem 
per Commune Conſilium præd 
in Locum & Officium un libero- 
ram Hominum Civitar' præd' & 


in Libertat [Anglice the Free⸗ 


dom] Civitat prazd*, Et ad tunc 
& ibidem ſeſe obtulit loco uſua- 
lis Formz Sacramenti ptæd' ad 

prad 


Apprentitius jnfra Civitat' præck 


is nunc octavo ſuper inde 


402 


Term. Paſche 1. 10 W. z 3. 


w ——˖—·Ʒ ³ m. 


$a vn . 


| recuſavit 


Moria Hominum non exiſtit, ta- 


— an ſolemnem Atte. 
mat? five Declarat Verbor' Sa- 
cramenti præd ſecundum Actum 
in Parliamento tent' in Annis 
Reghi Will. tertii nunc Regis 
Angliæ, &c. ſeptimo & octavo, 
fact & edit entitulat, an \Mf 
that the ſolemn Affirmation and 
Declaration of the People cal: 
lend Quakers ſhall be accepted 
thitead of an Oath in theuſtial 
Fon. Iplo Abrahamo ad tune 
& adhuc 2 un' de Diſſent 
Commun voc Muakers, ſed quam 
præd Abrahamus ad tuhc & "ibid? 
ptæſtate Sacramentum 
in uſual Form' prad* ſe- 


| cundum Cons“ Civitat predict 


Et ulterius dicto Domino R 
certificamus, Quod Omtium 
Locus liber Pominis Civitat' 
pen eſt Officium e Locus Com: 
Modi in Sen” whe 
' mentionar.; 
Nec: ptæd betend, & de 
Fempore cujus. contrarium Me- 


lis habeatur Conſuetudo, quod 


> uiliber liber Homo Civit' pred” 


ocem haberet in cligendo duos 
Cives ad ſervien pro Cvitat 


ET ulterhis dict Domme Regi 


jor vie Civ' & Com 8 


tum ſuum tenerĩ erdinidic ; & 
quod quiliber liber Homg Civ 
przd' habeat communeny Paſtur 


in vaſtis jacent' inſra Civitat' | 


—— pro ttibus Equis, vel 
tribus Vaccis, vel pro tribus Ju- 
vencis ſuis, omni Tempore Anni. 


certifieamus 
hamus' Morrice 


pad Abra- 
nanquam ſeſe 


obtuln in Communt Confilio M. 
joris vic Commun" & Comirat' 


Civicar' pred* præſtare nec un: 
preftavi 1 

— i} in uſtah Form pra” 

ex his Cauſis præd pr 


predicr Abrahamum wk is 


otrum hominum ;& in Libertat 
ptz2d? non admiſer nec 
Abrahamum Morrice per ſolemp- 


nem Affirmation five 4 
tion ſecundum Actum pred in 


Loco Sacramenti in eo Caſu uſi- 
tat fore præſtand facere permiſet 
ſed ita facere pred decimo Dic 
Februarii in przd* octavo Anno 
—— a Domini Regis nunc 


patliament hujus R "Geo a or. 
ni quandocung Rex pater hai | . as 
Rex verſus Mayor of Lincoln. 


ſerved an Appeenticethip there. 
He was a 


-pig was a Bandamus to the Wapon, der. of: Lincoln, 4 
admit one Abraham Morrice to dis Freedom, -ho having 


ker, and the late Statute That 
Quaker, &c, w ſhall de required upon 1 cp 
rake an Oath, where by Ly an Oath is 


che uſual — rn 


y Jawtul Occaſion 


Affirmation or De- 
cla- 


od” Locum S b. | 


* 
* 
rere, F "_ 


. 05.4 -- > 


ee ſhall; inſtead of | 
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claration, &c. Then there is a Pꝛobifo, « That no i ge or re- 
puted Quaker ſhall, by Vertue of that Act, be qualified to give Evi- 
dence in any Criminal Cauſe, to ſerve on any Jury, 82 bear any Of- 
fice or Place of Profit in the Government. 

The Yayo? hath- returned, That the City of Lincoln is an-an- 
rient City, and alledges a Cuſtam Time out of Bind, faz eve⸗ 
ry Perſon who hath ſerved an Appzenticechip there to offer him⸗ 


elt ta the apo and Conumon-Council to taks the. uſual Dath 


922 ich is (et fozth in hc verba] befaze he ſhall be admitted ta his 
reedom. That the ſaſd Morrice had ſet ved an Appꝛenticechip there 
to a Mercer and e his Freedom of the ſaid Ci⸗ 
8 to take the ſolemn Affirmation and Declaration: That 
br as a Diſſenter called a Quaker, aud refuſed ta take the yſlual 
accoming to the Cuffom of the lain City: Chat to be a f tes. 

man thereof, is a Place of Profit in the Government: And that there 


fs a Cuſtom there, fo cuery Freeman to vote in the leon of 


Two Citizens to lerve in 28288 $02 the lad City, and to 


Paſjure fo; Thaee Common, & 
pou Morrice —— e DAN PL, — 8 


the ſaid Path in uiual Fenn; and fo2 that Resten they din not 


damit bim to bis Freevom unan bis ſalewn Airmation..any 


clargtion, &ec. which they would not ſuker him $o take. 
9 Duettion was, Whether the Freedom po gk City wan 
Place of Profit in the Government? 

dnn it was-orgued, that it wos nat; tis onna Qualification 
98 Privilege to agree 82 conſent ta the Perſon uh ſhall be big 
Repreſentative in Parliament. ung 


On the other Side it was ſaid, That the Deſſgn of the. is 


to give Eaſe to the Quakess who ſcruple ts take an Path; and to 
relieve them from Penaltics and 0 * Nr 
ſwear where by Law an Math is requited. 

That an Oath is not required here, fo as to ſubſet 5 
to a Penalty fo2 the Reftiſal, becauſe he who bears an Omce is 
uot obliged to t ale an Dath but lor bis own Beneiit; and be in- 
ood no Penalty to refule it, he only munen 


This is either a publick 02 a paivate Place i the Govern 

ment ; tis publick as it intities him to vote fa2 Repaeſentathes 
in Parliament, oꝛ pzivate ag to be a Wagiſltrate in 9 
lar Place where he hath obtained a Freedom. 


Curia. This Perſon hath a precedent Right tohave his Free- 
dam: The Quakers are uſually admitted in London upon their 
_ folemn Affirmation ; and 1 * this Cale. 


Rex 
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Rex verſus Blythe. | Na: : 


Ip the Local Statutes of Clare- Hall in the Univerſity of 
Cambridge, tis pzovided, Chat the Perſon in quem Magiſter 
& major pars Sociorum con venexit pro Socio habeatur 
It happened that Mr. Jennings was choſe by Eight of the Fel⸗ 
lows, and another was rhoſe by Str; and the Malter gk che pal, 
Dt. Blytbe, gave his Uote with the Sir. 
Mr. Jennings fuppoſing himſelf to be duly eleFed” Fellow, 
bought his Mandamus to be admitted, having been rekuled by the 
ſter, &c. becauſe it was 'infiſted- that his Concurrence tas 
tecefſary, fo2 by the Statutes of the Founder, he muſk by One, 
— that without him a Fellow could not be elected: The Wos 
t, In quem Magiſter &'major pars Sociorum convenerit. 
0 ber was a Clauſe, That aer Doubt ſhouldariſe about the 
u or thoſe Statutes, it Dea be determined by the 
0 L, ; $3 
- Jt was argued, that the Ailtoꝛ had only a Power: to d.ſplace 
upon Diſmeano2s, he was appointed to a'fperial Putpoſe, Quoad - 
Punirionem, an that the Walter had only erty to cone fox 
Hisdemeanozs. h 


Curia. Jt was never pet lern what Power the iſto: | 
hath, in Dr. Patrick Caſe; the Dueſtion was, caho was Uſſitoz? 
And the Court was divided. | 
Al Eleemofynary Coꝛpozations who are to receſvethe Charity . 
of the Founder have Viſitors, ff they are Eccleſiaſtical Cozpoza- 
tions; andif.aparticiilarUſſito!is not povided by the Founder, 
— 15 Ozdinary of the Place is Uiſito2; if they are Lay-Cozpo- - 
ons, the Founder and big Heirs are perpetual Uiſito2s. 8 | 


"Rakeby, Juſtice, was of Opinion, That a Fellowthip was ſuch 
an Intereſt, fo which a Mandamus ought to be granted; and it 
would 285 upon the Return, whether the Party had ſuch an 
Jntereſt o 

«The Court were alla ot * that the Hater hub only a 
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(Oden fo? not repairing a Houle in Cheſter, the Atkon was 
bought in Cheſter generally; atter Iſſue joined, quod repa- 
ravir, there was a Mandate to the Thier Justice of Cheſter, to 


award a Veoire quia exitus præd intet partes præd ſuperius junct 


per ho ies Com Palatini Ceſtriæ videlicet de vicinet de Tatvin 


ptzd' in Com Ceſtriæ ptæd' ubi Breye Domini Regis non currix & 
Alibf criari deber, Ideo record loquelz prad? Mand Juſticiar' ipſiys 


Domini Regis przd' Conn Ceſtriz ira quod jidery Jufficiat diet Bo. 


mini Regis Com Ceſtriz prtd', 8c. | 28 

There was a Uerdiß fo? the Plaintiff, and 40 8. Damages, and 
it was movey in Arreſt of ane That this was a Miſtrial, 
fo? the Tue was Local, H. within Cheſter generally; and the 
Tryal was in the County of Cheſter at large. So it was. not 


by a Jury of the wrong County, which is not alded by the S | 


of a Jury, dk the County. 02 Place where the Alon wag lald 15 21:00 
tüte, but only a wrong Venue in a propet County: fs if the Ana 
e eee ee 15+ 


arfſeth at Iſlington in Middleſex,” ànd the Venue 


in. the ſame, County, the County 8. tight, laß eee 
Ot das in the Cate of Cotton ann Johnſon, "Bill, 1 Würd 


an Ejettment was bꝛought koz Lands in the County of Ely, 
on Cauſe'was tried in Cambridgeſhire; it was heldgwd, becau 
wu Part of the County : But in this Caſe there are diſtin 


S . 


e.. . N 2 
Cutia. Tryals have been ſet alive lately fo2 this Reaſon, 
Aschen % Savills, 
ITEMS ie 44 Reſolutio Cutiæ. 1e a 6429 
Holt. Cl. J. bis Caſe comes befoze us on aWrit of Erro2 
1743 20.8 bꝛought upon a Judgment given in the Common 
Pleas, in an Aﬀion on the Caſe, wherein the Plaintiff declared, 


That the Dekendant did falſely and malitiouſly, &cc. cauſe him 
to be indited at the Selllons loꝛ a Riot, upon which he 3 


doth ariſe, which was in Cheſter ; but this Cauſe was not tried 


"The Statute muſt not be conftruen, that the Cauſe tball be 
tried where the ackton is laid, but in the County where the Jfſie, 
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and was acquitted ; and alſo that the Defendant did falſely and 


malic ioully cauſe him to be indiXed another Time at the Seſfiong 
fo? a Riot, to which Indidment he appeared, - pleaded, and was 
acquitted ; by Reaſon of which Pꝛoſecutions he loſt his gap 
| Jvc, and was at great Trouble and Expences,. &c. to his 
Damage 1001. To this Declaration the Defenyaut pleads Not 
- guilty, and Illue being joined and tryed, the Jury gave a Ger⸗ 
c fo2 the Plaintiff, and 111 Damages. 1 
The Defendant moves in the Common Bench fqz Arreſt of 
dgment, ann the Queſffon there was, Whether the Aon 
And upon Debate there, the Court was of Opinion, That 
the Attfon did lle: And the fame Queftfon having been debated 


and argued here, we are allo of the ſame Opinion, that the Adian 


den lie. 4; $+.+ "oo. 3 
is is na nem Paint, it has been often contranerten here, 
though J think there are full Authonties to maintain this 


Three Sorts aud kaz the better ſettling the Batter, it map be fit to con- 


Damages met upon tahat Gzounds theſe Attons are matutatned; and J 


| which will k cf, edat there are Thyee Sozts of Damages which wil ſi 


&ons of this Plzt all ATions of this Mature. 


Nature. 


ſo that hig god Name is loſt by Reaſon of which 1 nth 
CWoms themſelves no nat dear in Aﬀtott an the Lol 02 
that may enfug. Vel. 46. Barns and Conftancine, the Man there 
tas fo? inviltiug the Plaintif befoze ſuch Jufficeg, Ad diverſas 
Felonias nec non ad pacem conſervand* aſſignat as d cammon 
Barretaz, and Non culp. pleaded, and that be was lawfully ac- 
quitten. The Defendant demands Oyer of the Judictment, and 
It was certified ta be taken befo2e ſuch-Juſtices Ad p cem couler- 
vandam only, and yet it was held that the Aﬀtfon lies. And 
that this AF;on is but fo2 Damages ka; Slander, which well lies, 
although the Indickment be Erroneous, 02 as it had been adjudged 
_ ff a Bill be offered, and Ignoramus fund. Cr. 2. 32. Meſme Caſe. 
Ray. 180. Fo2 malicious indixing the Plaintiff, being a Juſtice 
of Peace, foz2 delivering a Uagrant out of Cuſtody without 
Examination. Per C ur', Mhere a Pan pzefers an Indickment ma- 
licioufly, and ſich Indickment contains Matter of Imputation 
and Scandal, as well as Crime, there the Aion will lie. Aliter 
where theJndiament contaitis Crime without Scandal, as on fozci- 
_ ble Entry; here is Slander as well as Crime, Judgment pro 
Quer. Sir Andrew Heuley and Dr. Burnſthall. | | 
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--Ficſt, Where a Ban is injured in his Fame 02 Reputation, 
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mas put to unneceſſary Expences, fo; 
this Naoſrention:as was falſe and 
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it's all 


DA . 
. Action, but the Damage which the Plaintiff ſuſtain · 
L eee 
mi the bart Canſpiracy, but it is the malicious Þ 
curio which (0th : Sound of the: Won: uo ee ON 
Action — though it is called an Axon of Conſpiracy, 2 
truiy it is only an Action an the 1 Jo. 95 F. N, B. 110,416. 
Ind it is atiy poperiy an At on of Conſpiracy whore. th 
Iams 90 reno 7 Fey laſt. 36. 


Num mm * E 


Mga 


75 — — _ _—_— 
tf SE 2 = S 


ESTES Im bog 


— 


A —_— — — 
Dre 366 ͤ Rt — 
* 7 * N * 

* 


7 
: 2 n 0 
- b 2 N B 1 3 
* a _ — Ear FC - 
Wy 4 "—_ = py * 
PP. A en ER oo 3 — 9 OO — „% — 
n 7 


„ 1 C % 8 - 
k 
= k * — 
————— — — — 


e 


408 Term: Fache, W. 2. 


| ph Eee Rick WA Aion be bought: ages wd and 


Ons ily 1 fins gut; e n 2 en given; Cones is 
eriy nh, 8 ade e 


Saen fur But where the C pirac to ind a Pan * 
Conſpiracy re Nan 
againit Two, is Dep . — —— — if 
dnl ound The Cale of Crelpats, fo) really it nn 
guilty, 2 12 . Lv „ i nf 
There ho Objetion, 0 la, the 
85 * 25 'of Sir Andrew: Henley atid De. Burnſt- 
It, N 180 ada e mc or 135. "Y 23071 5 
But though 1 babe u tent Roſper 'fox-the-Quthaity of 
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af nyt g t 
N the main Point; 
ys not found, * — no Damage — 
deal” bf Difference \-between- 2 
ting n Mdizment* 
+. | : $3633 n 42017 4363 zi”; 
| IY 3 Þ . i AC Hun ob; 2 0470! Ne 
2 aj t 'a — ticker elaſing'ſome-Tirle;-p2 tom 
MEFs 
ao i 
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e und eration) ag anon 1 
r deb fpecial (pecia! Pacer. S0 where one Man arreſts 


another 


Sn bis *y J — . uni $81 ant: 


wave the ave, ta Kenny ing ne, 


n i rhe Brine of Law 


| '3 goo Alan les. 2 
424. Daw and Swain. Jn caſe 
Defendant * 
tending tu detain 


that the; 
Vai arcowiiig! de w kept ty; 
che pati 


by ſuch Parlanes, 1 


Quer 


the Caſe in of. a Conſpt 
and ehe oth Sean gait 
againlt 'him that is un — 2 : 
to keephim in 


lain/Mid-Proſeor's 


c. 2:18! 


the Defendant to . be” arrefed in 


 Aftonlies ; yet it's ſatd there, this 
Exchequer Chamber. N 


Malice pꝛocured the latntttf 
the ConlſiſtozpEourt, Scc. and there to 
be at great Charges and Aexation until de was cleared by Sen⸗ 
tence, which was to his Dilcrevit and great Erpences. Jt was 
moved, that the Acton lap not fo this, to; he did not cite him 
but as an Intoꝛmer, and by Uertue of his Office : But per Cur, 
the Aﬀion lay; fo2 it is alledgey;, that he falſo & malitioſe 
cauſed him to be cited upon Pꝛetente of Fame, when no ſuch 
Offene was committed, and avers that there was not any ſuch 

Fame, lo as he did it maliciouſly and of his own Head; 1 Roll. 
Ade. 112. Aition on the Cale again Church-wardens, fo? that 
they falſd, &c. to the Intent to dzaw the Plaintitf within the Ec⸗ 
cleſiaſtical Cenſures fo2 Adultery with A. S. and the Declaration 
was, that they conſpired to do ft, and the One was faund gui 7 
and the other not guilty; yet this being but an Attion on the C 
it lies. Dament and Rudock. a | 
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. - - Plaintiff de 


Mon, this — not lie 2/5 
be otherwiſe = the Caſe of w — * II. a Marriag 
cement to aWWoman, to a ; as ap 

Davis's Caſe, 4. Rep. nn in the Caſe of a Feelin con 

monii perlocuti. Aich thews, there — — — 

. 

a Moman'g to pꝛo a n 

is not do to: a Man to promiſe n TUoman to marryher. Then 

— no Time laid * Den r audit max 
Then the Contacration is lu, tis — than u be your 

pusband, if pou'l be my Miel: 2 is, Ie 

your Maſter, and you ſhall demy Servant. Carter 
Then tis not reaſonable that a 
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| With — the. Ation vers welities,and certainly Mar- 
riage is as much Advancement to a Man, as it is to a Mloman. 
And J am ſozry that the Councel of the other Side has fo mean 
an Opinion of a 2 . ur ſhe is no Advancement - 
nnnn to 
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14 | fo2 the has married again. 
-n Then you might haue gruen in Evidence: any lawful Jmpedi- 
t ment upan tbts Action, as that the Parties were within the 


toa Ban. We ſay we have offered our ſelves, * 
refuſe us; and though we do not mention the Poxtion, it is 


well enough. | 5 N F 
ch.. Cy thou vet Cl be bound 1 er Puutulle 
as well as 8 e- bound by his, either all 4 Ngdum 


pag um, o; elſe — Pꝛonuſe ig as good as the other, and 
agtee a Wotman ſhall. have an Amon. Now what fs the Co 
. (eration of a Mans Pzomile ? Thy, tis the (Woman's; then 
luhy ſhould not his Pꝛomiſe be a good Conũderation forher P20: 
miſe, as well as her P2zomiſe' is a-good Conſideration fo? his; 
there's the ſame Parity of Reaſon in the one Caſe as well as in 
the other, and the.Conſideratfon is mutual? As fox the Cafe of 
the Marrimonii perlocuti that goes upon another Reaſon, there 
being a Feoffment of Lands, and aCondijion annex d to it, * 
this here is upon a Contra. + qa 

6 


Th. J. An the EcclefiaſtſcalCourt he might have compeit'y a 
 Perfozmance of this Pꝛomiſe; but pere indeed ſhe has dilabled 


Levitical Degrees, &c: fo2 this makes OO Won void; but it 
18-otherivile of a Pie. -ontrule | 27 
Tr 17.6 5 

0 Ebere in us much Reaſon fo2 the" one 0 0 
the other; and n Caſe in Vaughn is plain. | 


s 33Y Al ; 


Matrimonium amiſit, d gd Adion li and not fn ſ 
WW Rep. 79. 2 Rol. 18. b. we * 8 


Toros, . This Ation is grounded o on x mutual Promites. 
J The Man is bounm in Reſpet of her 1otmile ; | the 


. 


makes none, he is not bound by his Pꝛomiſe, and then tis a Nu- 


dum Pactum: So that her P2omiſe 'muff be god to make his 
ſignify any Thing to her; and then ik her-Pzomiſe be n 


ſhould not a grodAition lie upon it? 


. Rokeby,J... If If . a Shan is ſcandalized by es, — 
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Sie B. Sete . auton ot E ſtape * 
* Sheriff, in whith the-Plaintiff” 


clares, That the Deferivant did arreſt J. S. by Uertue of g La. Fp. 
titat, but faith not out or what Court, and afterwards. ſufferey 

him to eſtape: And now the Sheriff! moves in Arrest of Jitbs- 
ment, and pꝛetends, * the Procels is not well ſet foꝛth in 
the Declaration. But the Shertff cannot take- "Adbantage 4 
nan rprig e chary the Sherif, 
Pere 18 1 rye. c rge 

and to ſhew he has been 2 — u Beach of his if 8 


and if we have alledg d ent Authonty by the a 
take him, it is well enough. ' —_— | 

E conria. The reh ue the Derlaration ia dat it cit. nam tb. 
not appear to pour Toe upon ehis Wecow our of-what 
Court this CUrit” iſſued. Tis only ſaid, that che Plaintiff ar- 
reſted J. S. Virtute eujuſdam Brevis de Latitat in general; without 
ſaying it iſſued out of this Court; and they have-Laciracs in which 
Senke in the Commore-Pleas, that is, they ha in 
the M oꝛd Latitat is uſed. : Da in 
„Nom though a Sheriff wall mon take vantage 3 — who 
Ptoceſs, pet he ſhall take Advantage or vold Urſts; and vantage of 
is a voſuTUrit, 'fo2 that it does not appear out o what © Coe Ee 
this Writ iſles, and if a CUrit {ſues dut of he pn Ci Procels. 
and made retomable here, it is vos BU „a e Yer 


old 


Sheriff not 
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Upon Reading the Declaration, the Words appearey to bt, ad 
Quoddam Breve de Latitat de Curiis Dom Re Rule pad Weltmonaite- 3 


nam Without taping out doe whieh Court it % li 
| Rokeby. | {Lair guegwut of no Cogrt but this. 
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5 J. een ons dunn Latica to go ont of this 
rt. 


rai i, e 4 46-57 . 
Ong ben it is bare 3s 1 any there is 3 
Thing in Natureas a de Latiat. Ko an 


ve vocat Lacicar. 
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® Ob, iether proſfeyr' fuir in Curia dem Regis mont 


-,, Reſp. They are all the Ming a Courts, and here it is ab 
ways ſaid, Coram ipſo Rege. Nee ar” + | APR. 
is. b $483 46 f | $4 . 1 Þ . ; 
h. J. . Suppoſe he han ſaid only Lacicac in general, and hay 
* — 1 
got ſaid Cur Dom Regis, Would not that be well enuugh? 
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6 96 never was within the Gaol; of -Newgare, and then the 
Ling him ecape is no Crime; and to day that Fells un neglt- 
(yp. permit him to. eſcape out of; the Gaol where he was not 
EH to ib 
No Indic arch aeg eme tan 
ment to be what to anſwer unto, CHEN nee win 
taken by In- „nen big nt SEN gol fo os uy 37 ir ere 
tendmeft. Then it is not ſaid. that Berkenbend was in big Cuſtody taw 
fully, oz that he was to be there until he were diſcharged by 

Law; and gg oblige &Ogole? to keep bim, there muſt be a legal 
Commitment, and there ought to appear a lawful (larrant to 

e him and therefaze if be did not come there by a lawful 
rrant, the Gaolez is not bound to keep him until he be vil 
charged by Law : And perhaps this Berkenhead might be only 
conmittep: until the nertSeflious, o2 till Examination by a De: 

_ [retarp of Seate, &. And it is only ſaid, that he mas there 
charged fo: High Treaſon, which might be ouly/ by! Fame of 
20 | 
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en a ue eee; . b Chit" de dr 
committey N Ne 


was committed to the re | 
che 8 8 abu Noper Dfficert And why would 15 | 
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moꝛe ſubjet᷑ to be a1 Elc 
E. Se e ae her ne 
CY — nar to have been, that fel, E 


2 0 
the Nl on wp 
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e (8 an Oli of whom rhe Bitte 
mie for Eleapes' as well as the She- 

ot fa(d that Berkenhead te - 

at the Time of his Etcape; 
hade taken Abvaiitage of ft 


and he would have been 

is ell enough, Jet 

on r e, 
Then the Indiltinent is 


Cuſtody in New e A8 
e 5 
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aſcertain 8 
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Charge upon him 8 — Gaoler * Newgate, 
85 * 58 a 805 Taba; now that 
ies, oh, might-not be committed koꝛ Þigh-Treaſon. 
Suppole. he ogy i * fo2 Debt oꝛ Felony, now he 


may be charged with Þigh Treaſon by-another Perſon, and yet 


all this while he was not committed fo2-Þigh Treaſon. 
And in Jubinents fo2 ſuffering Perſons to eſcape, it mul 
Appear - e Party was lawtullp committen. 
1 Ventr. 169. 
Jui commiſſi fuer by the Juice of; Peace fo2 Offences againtt 
the Statute of Foꝛcible Entry, Exroz. becauſe it is not ſet 
out ham che Commitment was, whether upon a Giew of the 
Juſtices,.0)Uerdii on the Judi ment; and ſo it appears not whe: 
ther he was legally committed Cur. it being but Induce⸗ 
ment to the Offence, and Wet rdi# Hall be Ar g the 
Commitment was legal. The King againſt Wright. 
But wthout doubt Haolexs are — fozEſcapes.: | 
_ "Indeed if the Gaoler be Male" * ts anſwe- 
_— ater, 
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The Pariſhes of nh alt Auel. 


Ord dt. 
Dake Re- fozthe Removal of a poo2 Fellow from Ricelipto Henden. 
moral ofa , They ſet an Omer of two Juſtices of which he 


- was removed of all from Harrow to Henden; and upon ap- 
peal to the Seflions he was ſent back again to: Harrow. Then 
_ ſends him to Ricelip, who appeal, and the Omer affirm'd. 

Ricelip ſend him to m__ and Henden appeals, and that 


Qed d, and upon this Appeal- he was- ſettled. at 


Now the O by which he was ſent from Ricelip tu Henden 
is not good. The Statute of Car. 2. c. 13. gives an Authoztty 
to ſend pan Perſons to the Place of their laß legal. Settlement; 
and therefoze the Juſtices at their Seſſions having once ſettled 

_ this Perſon at e ſo We- r . 
l to de tenden gam. 


Sir. B. Showre. J hope this Oer l 
n en ſettled, where he had 4 J. per An. 
Freehold : de way never legally ſie ue Ric. ” ＋ 
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Indidment koz ſuffering two Perſons ta eſcape 


IT mma is quath en Omer of Selon which was made 
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Eee that ea i no concluded, fv2 that we were never 
befoze bad, fo2 an Appeal is only final, and contlifive between 
the Parties ; But thaſl.a Combination hetween' Two Parithes 
concluve another Pariſh; becauſe Uzngen hath prevarlen agatn(t 
Harrow by Content perhaps? Chat wall not — 
'which-is @'Thiry Parlſh,"and a 8 n 
1A ret EIT MEAT: ql 3 S Tt -"44 
'Econtra. If Ricelip could have thetunthathe ba einn Sa: 
tlement elſewhere, it would be ſomething... 


Sur. B. Showre. Dur Caſe is this r Rs: 3 00 i hum to 
Henden, then Henden-appeals, and that Appeal ts diſallowed ; but 
it appearing upon the Face of the Oper, that he was legally 
ſettled at Henden, that Oder ought not to have been liketiſe 
þ eb ot wo 1 W a+ a. woe." * CT 


uu cots. [The Fir Oe was rom Haro to Kel, and 
'that was avjiud an Appeal by Harfow ; 

Riel ang ben 10 enden, which which nue d they cannot vo, kor | 
that were concluded. | 


Ch. ]. -tratice the Iuitices ot Peace bo gibe a ſpecial Reaſon 
tor their Settlement, and their Conclusion which they mae 
in 8 2— will w_ 2 — A . — there Ut all, 
then we would not have ravelled into the Fat. . 
. | But here at Henden it appears, That he had a Freehold 
' which deſcended to hm. Mow if this Han may go and live there 
'Fozty Daps, Hall he be viſturbev ? Mo certainly.” And tho they 
do adjudge this not to de a Dettloment, 0b png * 


otherwiſe a accowing to Law. 


| But it was ſaid, here the ane de eber the 
2 damen ſicoip and Heden; and this 


is conclulive. nt 


Turton, J £5 ance tapers th this Odder was god 
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? nd out another Bari where he 


I iy fettled, and the Deſign ow Der was to lay all Matters 


"Tom, Q 2 70 W. z. 


„e e here is Whatwasthe lt Place 


Turton, ]. Wo that they have adjudged a legal St | 
-Hement which is not ls, — ER | 
C. J. "That's teur. ö 


Rokeby, J. J thought this Difference had only been, whether 
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they may be the better enauled to execute ſu great a Trat. Hf 
Then the very.Conlffittition of Ring. John — the 
City al London Pommer to chooſe Sheriffs ; and 1 would be a 
Vain Ching ko the Charter ta give a Pomer to chbofe Sheriffs, 


ff they cannnat be compelled to hold that Ofñice; and therefoze 
the Perſons whom the City nominates are obliged to ſtand, 


Do by the:Acceptance.of any Letters Patents. there ig an Obli- 


gation an the Parties accepting to perten all Things: thereb 
required, as ta undergo all Charges, Dffices, &c. Certainly 
the ſe Citizens who were then in Being when this Charter was 
firſt granted mn obliged to ſtand; and ſo ate alt Were Who 
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dy Politick. Therefore tis but reaſonable that che particu⸗ 
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Then no Boby can queſtion but that this Cariftttirion 18 fd2 
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And the Queſtion is, Whether this ls within that aus Re 
I take it, that this Caſe is not within that A. '® 
Indeed, the Deſign of the At was to maintain the Jurididt 
on ot Inkerioꝛ Dioceſſes, Godb. 191. Fraums and Powell's Caſe. 
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Party map be cited to ſuch a Court which has Jurtgvittion of 
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nary ; and in caſe of Appeal; ſo i the Owinarp dare not; o2 
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Suit below ; 92 in caſe ot Inſtance and Requeſt dy the Dwinary 
2 Browal 1, a The lame Caſe, in caſe the Suit is begun below, 
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Cauſe ot Action being Local foz! Tythes within the Dioceln, 
and Conſultation, mas u warded 8 
160 3. take Notice of this Statute. 
Chen to ſay, here is no Juris viction in the Interie : Oloceſx; is 
falſe; —— be ſued in the Plate where he lives, 
fox the: Sudftration' of 'Tythes- in "another Divceſs zand ſo'is 
Os Fs. 37777 3 Brownl, 


— 


„ N 
- 


Mandamnt “ TE TL, your Lo2dthip fo? a — to the "Wire: 


$93. Tem 8 Mich. 11 . 3. 


8 —_ — A. a. Ht. 


— 1. 2. TheCaſeof Lynch and Porcer, with was arguen 


by the Civilians. 

Foꝛ it is a Maxim in the Civil-Law, that the Court may fol- 
low the Criminal. 

There is a Caſe in 3 Mod, 211. of Woodward and Mack» 
priee,. where a P2obibition was granted in ſuch a Caſe. -Wood- 
ward and others who lived in the Dioceſs of Lirchheld and Co- 
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' INFORMATION. 


Mr. Prynn? s Caſe. 


AP Information was exhibited in the Cromn-Office again 
Seventy po Perſons ; which ſets fozth, That one Mr. Prynn 
was Low of ſuch a Banoz, where the Defendants did aſſemble 
and meet together in a riotous Banner, and pull down certain 


Fences, &c. to which one ok the Defendants comes and De⸗ 
murrs. Che Qu. is, Whether an Jnfozmation lies koz this 


Riot ? 

Sir Fr. Winnington: 

JI conccive it does not, and that the Defendants cannot be 
p2oceeded aga'nſt otherwiſe than by Jnditment oꝛ Pꝛeſentment 
in the Country where the Fa was committed. And this J 


ſhall make appear: 


Firſt, By the Ancient Bots of our Law; as Glanvil, c. I. 
Flera |. 2. c. 92, 102, 133. Mag. Ch. 29. 2 Inſt. 46. No Man 
can be charged but by Jndi#ment oz Pzeſentment. So are the 
Statutes 25 Edw. 3. 4. 42 Edw. 3. 3. 5 Edw. 3. 9. So in the 
Pear ⸗Bools of the 26 Edw. 3. 4, 70. 43 Aſs. Pl. 5. all Suits of 
the King muſt be by Preſentment oz Jndixment, 

J ſhall come now to ſhew to pour 5 from whence theſe 
Names, had their Birth, and how they had their 

ames. 


King Hen ViIch was a very rich Paince, and uled all the Cate 


and Juidiiſtry imaginable to encreale his Coffers : The Jnſtru- 
ments he made uſe of fo2 this Purpoſe, were Empſon und Dudley; 
who, in o2der to acquire their Oeſigns, p2ocured an AX of 
Parliament to be made, impowering 
&c. upon Inkozmation fo2 the King, to hear and determine 
2 Oſfences and Cennet except Treaſon, PRI Fe- 

ony. 


ed as injurious and oppreſſive to the King's Subjess, by the 


1 Hen. 8. 6. And the Quthozs themſelves of thole hozrible Op- 
pꝛeſſions and Gꝛievances, viz. Empſon and Dudley, came both 
to infamous Ends, fo they were very fairly hanged ; ſo there | 


was an End ot . and their Inkonnations. 
BUbbbbb In 


ſtices of the Peace, 


Bou will find the Statute at large, in 11 Hen. 7. 3. Raſtall's 
Starutes: But this very At was afterwards repealed,and condemn- 


\ . that no Yan ſhould be fried but-by Le 
daes many 


Leer very veep, 
_ Pear ot his Reign; it was in this long Interval of Par- 


| itis they ließt till the 


and anther egy wh Ld. Ch J. Hales, who J remember very well has 
bald not 
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In all Raſtall's and Cook's Kotries, there are no Infozmations, 
but only upon penal Statutes ; and in Raſtall, Teint there is 


hardly one Inkozmation. 
I And, 156, AInſt. 1 1 Yan ought, to be punſhed, but by 
Pꝛeſentment oꝛ Jndixment 
Now I ſhall come down to the Petition of Right, D 1. 
which eſtablicheth and confirms the Liberty of the Subjen, and 
— Pꝛoceſs; and enume- 
Things there; wherein the Liberty of the Subjetwas 
inbaved. Put the King perceiving that the anent ſfrok 


lves them, and did not call them again 


liament, that this Pilchtef crept in. The Firft Infoznation 
begun 5 Car. 1. being exhibited againft my Lord Hollis, Elliot 


though the Crime was Punichable, pet he ought not to have 
pzoceeded by Jnfozmation, but by regs 02 r. 
The Attomey toln them; there were many Pꝛetedents, but p 
duced none. 1 Croke, King and Winckfield, 251. 80. Car. Lamb 
Caſe, 1 Crok. Freeman's Caſe. 
"After the tong Interval of Parliaments (the qntermilion of 
which was certainly the Caule ok many Jrregularities both in 
Church and State) then comes the 16 Car. 1. in the Pear 
1640. and the Parliament preſently aboliſheth the Stat ⸗Cham⸗ 
ber Court which Had ſo long oppreſs'd' and haraſſen the Subjet 
by their miſchevious Jnfoumattons, and other Arbitrary Pꝛo⸗ 
ceedings; of which the Parliament were ſo ſenſible, that they 
ended, That no Court of that Nature ſhould ever again be ſet 


— = En — 9 That Parliament allo takes notice of the Petition 


nf; this, Inkoꝛmations ſeemed to be totally lot, but certain 
eſtozativn ot King Charles II. After which 
they were ſometimes made uſe of, though but very rarely neither; 
fo2 they received but little Countenance from! the Reverend 
— with one of which J had the Honour to be acquainted, 


hat if ever Informations came in Diſpute, they 
nd, bur muſt neceſſarily fall tothe Grou Rn; 3 
The Keaton why Jnfoxmations were fo" ſeom queſtioned, is 


bdetaule they were vety rare; and when kew People are pinch d, few 


do objet. Wut J rojifeſs of Tate Times they have been moze 
frequent than ever, and and the Hache thy produc ke a" 


and he being tender of bis n 


and others. | 
Their Couneil then inſiſted againſt the Attomey-General, That 
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2 — J will not trouble: your r 


Repetition; but J cannot pass by Two 0! T 
out mentioning. ds Flirt, that of Sir Sam. Barnadifton, apart 
whom an Jnfozmation was pyefetreb, only fo? Utting — 
2 of his Friends in the Countty, fo which W 
ed 10000 l. So about the Eleclon fot Sheriffs; an 

matian was exhibiten againſt Pilkington, Shure and * ras 


they mere ſined extravagant — 02 nothing, but becauſe they Y 
y 


would not betray. their Country, by voting fo? ſuch Sheriffs 

| —— ſudlervient to thorhen Court Fattion, and Pterogi 
creſt. 

So Jremember or fo} only dainking tothe er 

Stephen College, as 5 attack 


and frivolous:a Matter. 
- *Beſives the Arbitraty Proceevings of theſe Infomation 
many other Inc on veniences do attend them. 


I. Che Putt if he be acquitted, cannot have a Cons ogg 
the King, but 15 an expenſive ttoubletome ay Co an 
contented w.th his own Loſs, and be glad he TORT u. 


wh! 2. 1 a Man tome into Coutt upon hi! 
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ving never U. 
CE Ol . 


8 cannot ( my Lon) coticlude without wenticls the late Caſe 
of the Reverend Biſhops, whom the Inkonnation bꝛands 
preſenting a Malicious, Seditious, and Standalous Libel; 
which in Truth was nothing but a pious and een an 
and which they were obliged to do, by the Laws of Hod 
Pan. Certainly no Juty could have ever found them gullty. 
A J ſuppoſe it will be objeted againſk me, That there are 
Pꝛecedents of Infozmations in the Office, But J anker 
the Mods lohich a great and learned heretokoze wien, 
1 And. 157. Nil agit cxemplum quod Litem Lite reſblvit. 
Mheretoꝛe my Low reiping on the Autho 
tutes which-J have quoted, none of which (as Lo ad heard 
gre pet repealen, and in reſpe# allo of thoſe 
which are the eſſential Concomitants to 2 — Y 
pꝛap pour Lodſhip's Judgment foz the Defendant, not 
only fo2 my Clients ne, butfo? all the n 
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muſt plead Inſtanter, though he cannot pohly be ET 11. 


dus Into zn. 
tian, and had an exhopbitant Fine —y oh dum tus lo fight 
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Limb, it implies that they did lie in other Caſes. 
was becauſe there 


[ | 
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wo berg un the Subjetts of England, that our Libertied-maynot 


\nvaded, noz our Pꝛoperties - trampled on, and out Lives 


mate d away by theſe oppzelive Infozmations. 
Sir Will. Williams, pro Rege. ny 


Sir Fr. Winningron's' argument | is, J ſuppoſe, Extempozary, 


and ſo J ſhall anſwer it. 


' The Batter on which this Jnfozmation is grounded, is a 


iat, foz which J think the Infomation will very well lie, and 
is no Innovation, fo2 the Officers of the Court will inkoꝛm vou, 
that there are Pꝛecedents of Inkonnations as ancient as Indi- 
ments. „ 1 a. es 7 
As to the Caſe of Empſon and Dudley, the erhibiting of Jn- 

' fommations was not alledged ag a Crinie againſt them, but it 


was foꝛ compoundfkg of Intoꝛmations, and mixing popular actions 
in them. 'Tis true, in Capital Caſes, Jnfozmations do not ex- 
tend, and where the tatute ſaith, they ſhall not lie fo2 Life 02 
the Court of Star⸗Chamber was repeal 

s nothing puniſhable there but what could 
be remedied by the Common-Law in the King's Courts, and 


The Reaſon 


not becauſe they pzaceeded by Jnfoznation, 


So as to my Low Hollis g Caſe, there the Jnfozmation was 
preferred againſt him and others fo2-afſauiting the Speaker in 
is Chair, and fo2 ſpeaking ſeditious Mos in the Þouſe, fo} 
which Judgment was given againſt them. And afterward, in 1667, 
that Judgment was reverſed by the Þouſe of Los; but the Rea- 
ſon of that Reverſal was, becauſe this Court had intermedvled 
with Matters done in Parliament, and becauſe the Attozney did 
craftily intermingle Matters in the Jnfozmation, and nor be⸗ 
cauſe he pzoceeded by way of Jnfozmation, * ; 


"And though J grant that Informations have ſometimes been 


miſuſed, yet the Abuſe of a Thing will not deſtroy it; but if there 
be any Jrregularities committed, your Lozdſhip will reduce Bat- 
ters to their old Stamp and Method, and the Court may do it 
in their etion. | | mY 5 

As to my Lozd Hales's Opinion concerning Jnfozmations, J 


heard him make this Diſtintion between an Jnfozmation and 


an Indläment: In the firſt, every Perſon gives a diſtin Fee; 
but in the laſt, one Fee lies only fo2 ſeveral Perſons. By this, 
my Lom Chief Juſtice Hales granted that an Jnfozmation 
would lie; and truly J never heard it queſttoned befoze this 
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- Angver. heard Infounations queltivned befor, iy: — 

Dozent var tels burden, and Ibrfieve will have derp le, 
Pꝛolelytes ta eſpouſe its Intere. ! 

- Asfo2 the old Statutes which Sic Fr. Winnin ton cites, how 

that all-PzoceedingsGallbe bytInbiament'o2 Piefentinent, Why 

may uot ;{zeſentment there be mcant of a Prelertment by the b 

Ring's ee, whichisaothingdutanJnfomnatione ?:: = 

* The Pyoceeding by Jnfozmation has been conſtantly pꝛadig db, J 

nne ee Law of th Land, any ib is not create 


1 able and Ce Ent there ate Inf ti 

8 8 many oanations,, 

fowe ME eſtr 11 Inform Wore — | 
0 ye e reſtra aners, do pp t 1 

there were Infounations bee. * | | 11 
A. faꝛ my Lom Hollis and Selden's Cale, that that way Whether 9 

an: Infounation laude uit fd g Pueter _ e 1 


ment? 
Ln my Low mage Opinion, J am hure wers ſeveral _ 
confcientiotts 


he Bade in 
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cy for 5 rp ny 
now and imp e Jud 

of ail our Pzeveceſſo2s ; it would be a Refleition on the whole 

Ba In 5 and /Winficld's Jufomiation, there were learned 

Council gh would certainly have taken Exceptions to the a. 

founation, had they thought that it did not lie. 


oer Lam Ch. L Hales complained-of the Abuse of Jnfouna- 
tions, but not that they were unlawful. As to the Statute of 
Hen. 7. J da not think that the Star-Chamber was ſetup 

but was at the Common Law, any ſo Infoanations in th 
W at the Comman Lam. So notwith- 
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tion Als lay, and if it han been a new Thing; that Statüte 


Statutes do ſuppoſe ; The Court of Star-Chamber was taken 


| — the Repeal of 11 Hen. 4. — —e— 


wards the 32d of Hen. 8. of Baintenance;ſuppoleth that Intoꝛma · 


would have ſa(d; that there | hall be an Infomation fot that 
Crime, and not that it ſhall be punichd by Infomation, 'whith' 
ſuppoſes Infozmations to lye; You coul/never move to quath 
an Inkoꝛmation againt the Attozney, but an Junvikment! 
En A Man may male a better Argument? 1 
nquiry and new Tryals, than again Jafomattong/'/' 


} 33,043 6%, 


' Dolben, J. There . who 


was a learned Man, and a great Lawyer, and if he had thought 
2 illegal, he would: certainly Have taten auvantage 


of it. g 43 . 17058 . 

J confeſs, that in that long Intervaig of Parliament which 
Sir Fr. Winnington mentions between the; and 16 bf Gar! : there 
were moꝛe Irregularities committed in this Court, than ever 
were befoze, -- Then the Vulinels of Ship-Poney e ne 


in this Court. 
. The next Term after this Queſtion tas mover again; 
Ch. J Hole. Int. eee eee 


away, becauſe the Crimes were puniſhable here. But a Crime 
committed in York cannot be puniſhed here by Indiument, ko 
it cannot be removed out ot the County, obere all Juvitments 
muſt be laid; therefore it s only puniſhable: here by Jnfozmation. 
Jn the wks of Entries there be Jnfozmations fo2 Perjuries 


and Jntruſions againſt the Batliff of Weſtminſter, and Keeper 
_ of the Gatehouſe, and yet they are no Dficersof the Court. 
All the Court were of Opinion, that 3 15 perky | 
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